AGREEMENT

THIS AGREEMENT is made and emtered into this /4 7/ day of
August, 1990, by and between Lutheran High School Association
of Greater Minneapolis, a Minnesota nonprofit EorPOration
("Association') and the City of Bloomington, a Minnesota
municipal corporation ("city"), |

‘ RECITALS

(A) The Association has signed a Purchase Agreement datad
April 30, 1980, as amended, with Independent School District
No. 271 ("School District") to purchase the Northgate
Elementary School site ("School Site"). The legal description
for the School Site 10c£ted at 8201 Park Avenue South in the
City of Bloomington, Eennepin County, Minnesota is as follows:

Lot 2, Bloeck 1, Smith Park 1st Addition, according
to the plat therecf on file or of record in the
office of the Registrar of Titles in and for said
Hennepin County, Minnesota
The School Site property is further subject to utility,
drainage, public utility, and road easements, :

(B)  The Associﬁtion shall retain ownership of the School
Site and desires to grant to City use of that portion of the
School Site which contains a soccer field (which portion is
hereinafter referred to as the "Premises"). The Premises is
legally described on Exhibit A attached hereto and is
graphically depicted on Exhibit B attached hereto.

(C) The City desires to be granted use of the Pfemises

and the Association is willing to grant such use .to the City




upon the terms and conditions set forth herein.

(D) This Agreement defines the terms and conditions of
the grant of use of the Premises to the City by Association.

NOW, TEEREFORE, in consideration‘of the premises and of
the mutual covenants and undertakings contained herein, and for
other good and valuable considerations, the receipt and
sufficiency of which is hereby acknowledged, the parties hereto
agree as follows:

(1) CONTINGENCY

This Agreement and the undertakings, promiséﬁ, and
covenants set forth herein are contingent upon the acquisition
of the School Site by the Association from the School District
in accord with the Purchase Agreement'bétween those parties.

(2) GRANT OF USE TO CITY '

(A) Upon the closing of the acquisition of the
School Sité by the Association from the School District, the
Association shall grant to City the following use of the
Premises for a basic term of twenty (20) years together with

two (2) successive renewal terms of five (5) years each, with

| all other rights reserved to the Association, as follows:

(i) Association shall grant to City the right
- of first refusal to purchase the Premises
in accord with the terms and conditions of
paragraph'3 below.
(ii) Association shall grént to City the use of
the Premises during the months of June and

July and the first half of August of each



(11i)

(iv)

year for summer soccer or other athletic
activities, subject 6nly to such use by
Association of the Premises to conduct

summer atﬁletic camps not to éxceed one
week each during the months of June and

July prior to 6:00 p.m. and as scheduled by

Association and notice thereof given to

Gity.
Aséociation 'shall grant to City limited use
of the Premises for football, soccer, or
other athletic activities during the months
of April and May of each Year, subject to
the prior use and right of Association to

exclusive use 0of the Premises on each

school day until 6:00 o'clock p.m. during

the period from April 1 through May 30 of
éach year. Association will provide to -
City annually a schedule .of anticipated .
uUsage by Association for such periodsf
City shall have the right to install, ﬁse,
and maintain a scoreboard, field goal |
posts, and bleachers on the Premises .in
locations mutually satisfactory to the
parties. Association may provide
combination football-soccer field goal
parts for use on the Premises and which

shall be installed by City.
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(iii)

(iv)

year for summer soccer or other athletie
activities, subject only to such use by
Association of the Premises to conduct
summer athletic camps not to exceed one
week each during the months of Jume and
July prior to 6:00 p.m. and as scheduled by
Association and notice thereof given to
City.

Association shall grant to City limited use
of the Premises for football, soccer, or
other athletic activities during the months
of April and May of each year, subject to‘
the prior use and right of Association to
exclusive use of the Premises on each
schopl day until 6:00 o'clock p.m. during
the period from April 1 through May 30 of
each year. Association will provide to
City annually a schedule of anticipated
usage by Association for such periods.
City shall have the right to install, use,
and maintain a scorebosrd, field goal '
posts, and bleachers on the Premises in
locations mutually satisfactory to the
parties. Association may provide
comﬁination football-soccer field goal
parts for use on the Premises and which

shall be installed by City.



(v)

(vi)

The City shall‘have the right, in the event
that a track is ever installed upon the
Premises, to use. such track for practices
and competitions and upon terms and
provisions mutually satisfactory to the
parties,

The parties may agree upon the installation
of fencing on the Premises in locations and
upon terms and provisions mutually

satisfactory to the parties.

(B) The conditions of the rights of use granted

above to the City by Association are as follows:

(1)

(11)

(1ii)

The dates and times of 'the above usage
shall be established on an annual basis by
the parties. The Association shall have
first priority on scheduling for all such
usage.

The City shall not be charged any separate
fee for the above usage of the Premises by
the City.

City and Association shall jointly
undertake to crbwn, seed, and irrigate the
playing field on the Premises at such time
or.times as the parties shall mutually
agree and as necessary funds are available.
Any use by either party during sﬁch period

of crowning and seeding the playing field
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(iv)

of the Premises shall be subject to such
repairs-and'alterafion.

The City shall be responsible for all
maintenance 0f the Premises for the period
from April 1 througﬁ Aﬁgustrls of each
year, which maintenance shall consist of
the following: seeding, sodding,
fertilizing, mowing and repair of the
grounds and maintenance of any City-made
improvements, including any fencing. Such
maintenance of grounds and improvements
shall be-&one in the same manner, extent
and frequency as with other City play
grounds. The final mowing of the Premises
by City hereunder shall be within three (3)
days of August 15 of each year. The
parties shall mutually determine questions
of needed maintenance and repair. The
Association shall be responsible for
maintaining any improvements, fixturés or
personalty (including scoreboard, field
goal posts, and bleachers) it may p}ace on
the Premises. In the event that Cify shall
utilize any such improvéments, the City may
part;cipate in the maintenance and

repairs of any such improvements. Each

party shall be responsible for its own game



preparations (e.g. lining of the fields).
(v)  Each party recognizes that the Premises is
to be used by the other and shall use all
reasonable efforts to minimize or correct
damages to the Premises which may affect
its reasonable use by the other and for the
pﬁrposes intended.
(C) Upon closing of the acquisition of the School
Site by Association from School District, the parties shall
‘execute and deliver a recordable Use Agreement in the form
attached hereto as Exhibit C (the "Use Agreementﬁ).

(3) RIGHT OF FIRST REFUSAL TO PURCHASE

(A) The Association grants to City the right of
first refusal to purchase (the "Right of First Refusal') the
Premises in accord with the terms and conditions of this
Agreement and the Use Agreement. Where langugge in_thié
paragraph or Agreement refers to the "Assoclation," it shall be
interpreted to méan the current owner of the School Site if the
owner is other than the Assoﬁiation.
| (B) The Right of First Refusal shall be exercised,
if at all, by City upon the proposed sale of School Site and
the Premises to a third party by Association. The Association
shall declare such intention of proposed sale in writing to fhe
City pursuant to the Use Agreement.

(C) The City shall have thirty (30) days from
receipt of the Notice of Declaration from Association in order

to exercise the Right of First Refusal. The City shall



exercise the Right of First Refusal to purchase the Premises in
writing by notice sent to the Principal of the Association.

(D) From the date notice of the exercise of the
Right of First Refusal is receivéd by Association, the City
shall have a period of six (6) months within wﬁich to complete
and close upon the aéquisition. At the time of any such
closing, Association shall deliver to City-marketaﬁle title to
the Prémises, subject only to pubiic easements of record,
easements of récord, and any rights resérved to Association for
jand exchange pursuant to this Agreement or the Use Agreement,

(E) 1In the event that the Right of First Refusal is
not exercised by the City or is not closed upon within the time
1imits specified above, the Right of First Refusal shall
terminate and shall-no longer be effective with respect to.the
Premises.

(F) TUpon exercise of the Right of First Refusal, the
City shall pay the Aésociation.the faif market value of the
‘premises. In the event the parties'cannot agree upon the fair
market value of the Premises, they shall refer the matter to a
committee of appraisers for a decision that shall be binding
upon the parties. The committee shall be comprised of an
appraiser selected by the Association, an appraiser selected by
the City, and a third appraiser selected by both parties. Each
party shall bear the expenses of its own appraiser, and the

parties shall share equally the expenses of the third appraiser.



(G) For purposes of valuation, the Premises shall be
valued in conjunction with the School Site parcel utilizing the
samé zoning as that parcel. The date of valuation shall be the
date the Option was exercised. Valuation shall assume that all
special assessments are paid.

(H) All special assessments levied at the date of
the exercise of the Right of First Refusal by the City shall be
paid by the Association. Any special assessments which are
levied after the exercise of the Right of First Refusal shall
be . the responsibility of the City. Taxes, if any, due and
payable on the date of exercise of the Right of First Refusal
shall be paid in accord with the terms of this Agreement.

Taxes which become due and payable thereafter shall be the sole
responsibility of the City.
(4) TITLE AND CLOSING.

In the event that City exercises its Right of First
Refusal to purchase the Premises, within a- reasonable time
after natice thereof the Association shall furnish the City
with abstract of title for the Premises certified to date and
including proper searches, including bankruptecies, and staté
and federal judgments and liems. The City will be allowed
twenty (20) days after receipt of the updated abstracts to
examine same and to make any objections to the markétability of
title to the Premises, said objections to be made by written
notice or to be deemed waived. If any objections are so made
to the marketability of titie to the Premises, the Associafion

shall immediately commence and diligently endesvor to complete
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all actions necessary to cure such objections and shall be
allowed 180 days after the making of such objections by the
City to cure such objections and make theiPremises.good and
marketable in the Association. Pending the correction of
title, the closing and payments hereunder shall be posiponed,
put upon correction of title and within ten (10) days after
written notice of such correctibn given by the Association to
the City, the parties shall perform the agreement according to
its terms. If the title to the Premises is not good and
marketable of record in the Association and is not made so
within one hundred eighty (180) days after the date of making
written objections thereto, or is not good and marketable of
record in the Association at the closing date, the City may
either:

(4) Terminate tbe Right of First Refusal by giving
written notice to the Association in which event the Right of
First Refusal shall become null and void; or |

(B) Elect to accept the title in its unmarketable
condition by giving written notice to the Association, in which
event the City may hold back adequate funds from the purchase
price to cure the defects and apply said holdback funds for‘the
cost of curing such defects, including attorney's fees, and pay
the unexpended balance to the Association.

(5) WATERMAIN

An old water line owned by the City lies below the

north end of the building on the School Site. This line was

abandoned and a new line built in 1989 at the City's expense in



conjunction with a prior purchase agreement between the School
District, the City, and a third party. The City again agrees
to assume the cost of this relocation as part of this Agreement.

(6) EXCHANGE OF LAND

The Association and the City agreé to an exchange of
lands at no additional consideration to either party.

(4) Upon the completion of a replatting of the
School Site and adjacent City lands, the Association shall
transfer to the City fee title to a strip of land measuring
approximately 31' x 275' and encompassing the existing parking
lot located on the School Site. Such strip shall hereinafter
be referred fb as "Parcels 1."

(B) Upon the completion of a replatting of the
School Site and adjacent City lands, the City shall transfer to
the Association fee title to a strip of land measuring
approximately 20' x 428' and lying adjacent to the easterly
boundary of the Premises. Such strip shall hereinafter be
referred to as "Parcel 2."

(C) The locations of Parcels 1 and 2 are as depicted
on Exhibit D hereto, The exact dimensions of gsaigd parcels |
shall be determined by mufual agreement of the parties '
based upon their review of the locations of the improvements,
trees, and other on-site items of concern, as shown by
survey(s). The City shall for this purpose~05tain, at its
expense, a survey of the School Site and adjacent City lands; a
copy of the survey shall be provided to the Association at no

cost.
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(D)"Title to the parcels of land to be exchanged by
the parties hereunder shall be good and marketable title,
subJeCt only to publlc easements of record.

(E) In conpection with the land exchange ' the
Assoclation shall execute a recordable Use Agreement with
resﬁect to Parcel 2. Such agreement shall, insofar as is
relevant and applicable, contain the same provisions with
resﬁect to Parcel 2 as Exhibit C hereto contains with respect

to the Premises.

(7) PLATTING

' For the purposes cf the land exchanges and the
creation of a separate lot for the Premises, the School Site
and the adjacent City lands shall be replatted.

(A) The City shall assume responsibility for such
platting and for the costs and expenses thereof.

(B) The Association agrees to cooperate as necessary
for the completion of the replatting process. Such cooperation
will include execution of the plat and dedication of easements
reasonably required in comnection with tbe plat approval,
ineluding easements for existing public improvements such as.
the tennis courts gnd watermain,

(C) The platting process is intended to result in
.the'creation of separatehlots for the Premises, Parcels 1 and 2,
the remaining portion of the School Site, and ‘the remaining
portion of the City's adjacent lands.

(8) ADJACENT PUBLIC LANDS

(A) The Association desires to utilize the tennis,
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baseball and softball facilities of the City on the adjacent
public lands for the athletic and recreation#l programs of
Association. The City acknowledges this interest and expresses
its willingness to make these City facilities available for use
by the Association on the same basis and for the same fees (if
any) as the fields are used by other City residents and
organizations. | _

(B) It is understood, however, that, while the City
will make reasonable, good faith efforts to accommodate the
Association's scheduling needs for these facilities, the needs
of the Associatidn will by necessity be addressed within the
larger context of community-wide needs for use of the
facilities or-for pqssible alternative uses of or sale of the
facilities by the City. Due to these various needs and
Munge;tai;tiesv_thegCixygcannot_guaranteemthax%the_iaci;itiesw_‘4“
will be available in ‘the futuré at all times desired by the
Association, The Association understands and aécepts these
limitationms.

(C) Before the City shall change or eliminate any of
the athletic fécilities pPresently ekisting on the adjacent
public lands (to wit: one tennis court facility, 1 baseball
field, 4 softball fields, seasonal shelter building, and
playground apparatus) it shall hotify the. Association of such
‘changes and conduct a public hearing thereon 1if requested to do
so by the Association.

(D) In addition, should the City modi fy the existing

athletic facilities on the adjacent lands  such that the

B



modifications result ip a playground contaiqing less than one
tennis court facility, one baseball field, and two softball
fields, then the Association shall have the right to terminate
all use rights of the City pursuant to the Use Agreement,

(E) The City recognizes that the Association may
desire in the future to utilize the Premises for g track
facility and that location of such a facility might require
some impingement into adjacent public lands. The City states
that it will entertaih future requests of the Association for
an easement permitting such impingement and will not
unreasonably deny such a request upon review of the proposal
and any impacts it may have on existing and future uses of the
public lands.

(9) NOTICES .

" All documents to bé;ﬁéliVered and all correspoundence
and notices to be given in ponneption with this Agfeement shall
be in writing and given by peranal delivery 6r sent by
registeréd or certified mail, return receipt requested, postage

prepaid, addressed as follows:

I1f torthe City: City Manager
City of Bloomington
2215 West 0Old Shakopee Road
Bloomington, Minnesota 55431

With a copy to: City Attorney
City of Blocmington
2215 West 0ld Shakopee Road
Bloomington, Minnesota 55431

1f to the Association: Chairman of the Board

Lutheran High School Association
8201 Park Avenue South
Bloomington, MN 55420
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With a copy to: Principal ;
Lutheran High School Association

8201 Park Avenue South
Bloomington MN 55420

Each such mailed notice or communication shall be deemed
to have been given to or served upon, the party to whom it is
addressed on the date the same is deposited in the United
States reglstered or certified mail, return recelipt requested
postage prepaid, properly addressed in the manner above
provided.

Either party hereto may change such party's address for
the service of notice hereunder by written notice of said
change to the other party hereto, in the manner above specified
ten (10) days prior to the effective date of said change,

(10) ASSIGNMENT
This agreement shall bé binding upon and inure to the
benefit of each of the parties hereto, their respective
successors and assigns. This Agreement may not be assigned by
either party with the prior written consent of the other, and
such consent shall not be unreasonably withheld,

(11) AUTHORIZATION

Thé Association and the individuals executing this
Agreement on behalf of the Aséociation warrant to the City that
the execution and performance of this Agreement by the
Association has been duly authorized by all necessary action on
the part of the Association.

(12) COMPLETE AGREEMENT

This is a final agreement between the parties and
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.contains their entire agreément and supercedes gall previous
understandings and agreements, oral and written, relative to
the subject matter of this agreement.

(13) CONTROLLING LAW

This Agréement has been made and entered into undér
the laws of the State of Minnesota and said laws shall control
the interpretation thereof. '

(14) CAPTIONS

The paragraph heading or captions appearing in this
Agreement are for convenience only, are not a part of this
Agreement, and are not to be c?nsidered in interpréting this

Agreement.

IN WITNESS WHEREOF, the parties have éxecuted this Agreement
the day and year first above written.

LUTHERAN HIGH SCEOOL ASSOCIATION
OF GREATER MINNEAPOLIS, A MINNESOTA
NONPROFIT CORPORATION ("4ASSOCIATION')

DATED : .5?//#/?& sy: Umomed 7. g:ré. g
Its:%ﬂfwf—q | V

DATED: 8//‘//61\0_, _

t
R

a

By A7 ';a!tc _
clhes ‘C_\—AO&:(:\F&(OA

DATED: ﬂ"“?‘

—— !H !tw




EXHIBIT 4

Legal Description of the "Premiges™

The "Premises" is that portion of Lot 2, Block 1, SMITE PARK 1ST ADDITION,
HEENNEPIN COUNTY, MINNESOTA, legally described as followss

Beginnirng at the Northeast corner of said Lot 2: thence

S 0°30'24" W assumed bearing along the east line of said Lot
2 a distance of 150.01 feet; thence § 0°31'28" W along the
east line of said Lot 2 a distance of 278.00 feet; thence

S 89°59'58" W parallel with the north line of said Lot 2 a
distance of 208 feet; thence N 0°35'36" W a distance of 428
feet, more or less, to the morth line of said Lot 2; thence
N 89°59'58" E a distance of 208 feet, more or less, along
the north line of said Lot 2 to the poinmt of beginning and
there terminating. '



EXHIBIT B

Depiction of the "Premises"
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EXHIBIT D

Locations of "Parcels 1 and 2¢
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EXHIBIT C ' [T Hwﬁhnwmamwﬁmdg“

5697202 TRANSEER ENTERED
AJS 30 ¥98

USE AGREEMENT N COURTY MINN,
BEPUTY

THIS USE AGREEMENT, is made and entered into this [4TH
day of August, 1990, by and between Lutheran High School
Association of Greater Miﬁneapolis, a Minneéota ponprofit
corporation ("Association") and the City of Bldomington, a

Minnesota municipal corporation ("City").

RECITALS

(A) The Association has acquired from Independent School
District No. 271 ("School Distriect") the former Northgate
Blementary School site (''School Site"). The legal description
for thé School Site located at 8201 Park Avenue South in the
city of Bloomington, Hennepin County, Minnesota, is as follows:

Lot 2, Block 1, Smith Park 1lst Additionm, according
to the ‘plat thereof on file or of record in the
office of the Registrar of Titles in and for sald
Hennepin County, Minnesota
The School Site pfoperty is further subject to utility,
drainage, public utility, and road easements.‘

(B) Association shall retain ownership of the School Site
apnd is willing to grant to City'use of that portion of the
School Site which contains a soccer field (which portionm is
hereinafter referred to as the "Premises"). The Premises is
1egally described on Exhibit A attached hereto and is
graphically depicted on Exhlbit B attached hereto,

(C) The City desires to be granted use of the Premises

and the Association is willing to grant such use to the City
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upon the terms and conditions set forth herein,

(D) Association and City entered into that certain
Agreement dated the __ _ day of August, 1990, regarding this
grant of use to City (the “Agreement") and this Use Agreement
sets forth the térms and conditions of such use of the Premises
pursuant thereto. _

NOW, THEREFORE, in consideration of the Premises and of
the mutual covenants and undertakings containeg herein, .and for
other good and valuable considerations, the receipt and
sufficiency of which are hereby acknowledged, the parties
hereto agree as follows:

(1) GRANT OF USE TO CITY.

Association, subject to the terms and conditions
herein, does grant to City the use of the Premises for athletic
events and athletic competitioné and related uses and purposes
and for no otherhuse or purpose and as such Specific uses are.
more fully hereinafter set forth. All other rights of use,
ownership, possession, and occupancy are_reserved to the
Association. Premises are described on Exhibit A attached
hereto and are graphically depicted On.Exhibit B attached
hereto. '

(2) TERM.

City shall have the use of the Premises from
Association, upon the terms and conditibns herein contained,
for an initial use term of twenty (20) years commencing on
August 15, 1990, and ending on August 15, 2010, unless sooner
terminated as herein provided. At the expiration of the term
and of any successive renewal term herein granted, i%
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immediately prior thereto, this Use Agreement shall be in force
and effect and City shall not be in default at the time, then,
subject to the provisions hereof, City shall have and hereby is
given the option to remew and extend this Use Agreement for two
(2) additional use terms of five (5) years each, upon the same
terms, covenants, and conditions as those herein contained.

The reneﬁal shall be exercised by City upon written nofice _
Association not later than nine (9) months prior.to the
termination of the term of this Use Agreement or of any
extension or renewal term thereof.

(3) GRANT OF SPECIFIC USES TO CITY.

During the term of this Use Agreement, and subject to
thé terms and conditions hereof, Association grants to City the
following specific uses of the Premises, as follows: |

(a) City shall have the use of the Premises during
the months of June and July and the first half of
August of each year for summer soccer or other
athletic activities, subject only to such use by
Association of the Premises to conduct summer
athletic camps not to exceed one week each during
the months of Jpne and July prior to 6:00 p.m. and
as scheduléd by Association and notice thereof given
to City.

(p) City shall have limited usé of the Premises for
football, soccer, or other athletic activities

during the months of April and May of each year,



subject to the prior use and right of Association to
exclusive use of the Premises on each school day
until 6:00 o'clock p.m. during the period from Aprii
1 through May 30 of each year, Association will
provide to City annually a schedule of anticipated
usage by Association for such periods.

(e¢) City shall have the right to install, use, and
maintain a Scoreboard, field goal Dosts, and
bleachers on the Prémises in 1ocations mutually
satisfactory fo the parties. Assccigtion may
provide combination football-soccer fieid goal posts
for use on the Premises and which shall pe installed
by City.

(d) The City shall have the right, in the event
that a track is ever installed upon the Premises, to
use such track for practices and Competitions and
upon terms and provisions mutually Satisfactory to
the parfies.

(4) CONDITIONS OF RIGHTS OF USE.

Conditions of the rights of use granted herein by
Association to City shall include the foilowing:
(a) The dates and times of the uses granted herein
shall.be established on an annual basisg by the
parties. The Association shall have first priority
on scheduling for all such usage.
(b) The City shall not be charged any separate fee

for the above usage of the Premises by the City. -
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(¢) City and Association shall jointly undertake to
crown, seed, and irrigate the plaYiﬁg field on the
Premiées at such time or times as the parties shall
mutually agree and as necessary funds are

available, Any use by either party during such
period of crowning and seeding the playing field of
the Premises shall be subject to such repairs and
alteration.

(d) The City shall be responsible for all
maintenance of the Premises for the period from
Aprilll through August 15 of each year, which
maintenance shéll consist of the following: seeding,
sodding, fertilizing, mowing and repair of the

- grounds and maintenance of any City-made
improvements, including any fencing. Such
‘maintenance of grounds and improvements shall be
dope in the same manner, extent and frequency as
with other City play grounds. The final mowing of
the Premises by City hereunder shall be within three
(3) days of August 15 of each year., The parties
shall mutually determine questions of needed
maintenance and repair. The Association shall be
responsible for maintaining any improvements,
fixtures or personalty (including scoreboard, field
goal posts, and bleachers) it may place on the
Premises. In the event that City shall utilize any

such improvements, the City may participate in the



maintenance and repairs of any such improvements,
Fach party shall be responsible for its own game
preparations (e.g. lining of the fields).

(e) Each party recognizes that the Premises is to
be used by the other and shall use ail reasconable
effoft§ to minimize or correct damages to the
Premises which may affect its reasonabie use by the

other and for the purposes intended.

(5) OBLIGATIONS OF CITY.

In addition to the obligations of City set forth in
paragraph 4 hereof or elsewhere in this Use Agreement, City
further agrees that it shall:

(a) Observe such rules and regulations as from time
to time may be put in effect by Association for the

. general safety, comfort, or convenience of users ot

the Premises. | |
(b) Not use or pefmit,the use of the Premises for
any unlawful or immoral purposes and ghall strictly
conform to all laws, ordinances, and governmental
regulations applicable to.such use,

(¢) At the termination of this Use Agreement in any
manner whatspever, quit and deliver up the use of
the Premises to Association peaceably and quietly in
as good order and condition as the same are now in
or hereafter may be put in by the parties,

‘rTeasonable use and wear thereof excepted.

(d) Not either voluntarily or by operation of law,

- -




(7) INSURANCE; INDEMNIFICATION
. (a) Each party hereto .shall maintain its own
liability insurancé coverage with respect to the Premises in
the following minimum amounts: 3200,000 per person/
$600,000 per occurrence. It is understood that the City may
provide self;insurance for some or.all of such amounts and
coverage. |
(b) The parties further agree to the following hold
harmless and indemnification provisions: |
(i) The City agrees to hold harmléss and
indemnify the Association against all claims for
personal injury Or property damage occurring on the
Premises during the periods of use reserved to the
City pursuant to this agreement and during other
periods of actual use by the City, its employees,
agents, and permittees. Excepted from.this
provision are claims occurring during ahy period of
actﬁal use of the Premises b& the Association, its
employees, agents, students, and permittees, and
claims resulting from the actions of any of these
persons..
| (ii) The Association agrees to hold harmless and
indeﬁnify the City against all claims for personal
injury or property damage occurring 6n the Premises
during periods of use reserved to the Association
pursuant to this agreement and during other periods

of actual use by the Association, its employees,



assign, transfer, mortgage, pledge, hypothecate, or
encumber this Use Agreemegt Or any interest
therein. Furthermore, other than informsl use by
residents and normal scheduled use for‘athletic
competitions and practices, the City shall not
permit any other persons to occupy or use the
Premises or any poftion thereof without the prior
written cobsent of Association, whiech consent shall
not be unreasocnably withheld.
(e) City shall not place or permit to be placed any
projecting sign, marguee or display on the Premises‘{
without the prior written consent of Association,
which consent shall'not be unreasonably witheld.
(£) Not make any alteration of or addition to the
Premises without the prior written approval of |
Association, which approval shall not be
unreasonably withheld.

(6) LIENS.

City shall pay, before any lien attaches, all costs
and expenses of any work, labor, or materials furnished to or
performed upon the Premises by or under the authority of City"
as required or permitted by this Use Aéreement; and City shall
defend, indemnify, and hold Association and the Premises
harmless from any and all claim, lien, liability, or expense,
including attorneys'-fees arising from or by reason of the
exercise or purported exercise of any rights, privilege, or
authority granted to, or obligation imposed upon, City

hereunder.




agents, students, and permittees. Excepted from

this provision are claims occurring during any

period of actual use of the Premises by the City,

its employees, agents, and permittees, and claims

resulting from the actions of any of these persons.
(85 RIGHT OF FIRST REFUSAL TO PQRCHASE

(A) The Association hereby grants to City the right
of first refusal to purchase (the "Right of First Refusal") the
Premises in accord with the terms and conditions of this
Agreement,énd the Use Agreement. Where language in this
paragraph or Agreement refers to the 5Association," it shall be
interpreted to mean the current owner of the School Site if the
owner is other than the Association..

(B) The Right of First Refusal shall be exercised,
if at all, by City upon the proposed sale of School Site and
the Premises to a third party by Association. The Association
shall declare such intention of proposed sale in writing to the
City pursuant to the Use Agreement, ‘

(C) The City shall have thirty (30) days from
receipt of the Notice of Declaration from Association in order
to exercise the Right of First Refusal. The City shall
exercise the Right of First Befusal to purchase the Premises in
writing by notice sent to the Principal of the Association.

(D) From the date notice of the exercise of the
Right of First Refusal is received by Association, the City

shall have a period of six (6) months within which to complete



and close #pon the acquisition., At the time ©f any such
closing, Association shall deliver to City marketable title to
the Premises, subject only to public easements of record,
easements of record, and any rights reserved to Association for
1and exchange pursuant to the Agreement or the Use Agreement

(E) 1In the event that the Right of First Refusal is
not exercised by the City or is not closed upon within the time
limits specified above, the Right of First Refusal shall
terminate and shall no longer be effective with respect to the
Premises.

(F) Upon exercise of the Right of First Refusal, the
City shall pay the Associatiqn the fair market value of the
Premises. In the event the ;arties cannot agree upon the fair
market value of the Premises, ;hey shall refer the matter to a
committee of appraisers for a decision that shall be binding
upon the parties. The committee shall be comprised of an
appraiser selected by the Association, an appraiser selected by
the‘City, and a third appraiser selected by both prarties. Each
party shall bear the expenses of its own appraiser, and the
‘ parties shall share ‘equally the expenses of the third appraiser,

(G) TFor purposes of valuation, the Premises shall be
valued in conjunction with the School Site parcel utilizing the
same zoning as that parcel., The date of valuation shall be the
date the Option was exercised. Valuation shall assume that all
special assessments are paid.

(H) All special assessments levied at the date of

the exercise of the Right of First Refusal by the City shall be

-10-
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paid by the Association, Ahy special assessments which are
levied after the exercise of the Right of First Refusal shall
be the responsibility of the City. Taxes, if any, due and
payable on the date of exercise of the Right of First Refusal
shéll be paid in accord with the terms of this Agreement.
~ Taxes which become due and payable thereafter shall be the sole
responsibility of the City. .

(9) TITLE AND CLOSING.

In the event that City exercises its Right of First
Refusal to purchase the Premises, within a reasoﬁable time
after notice thereof the Association shall furnish the City
with abstract of title or registered property abstract for the
Premises certified to date and inclﬁding proper searches,
including bankruptcies, and state and federal judgments and
1iens, The City will be allowed 20 days after receipt of the
updated abstracts 1o examine same and to make any objections to
the marketability of title to the Premises, said objections to
be made by written notice or fo be deeméd waived., If any
objections are so made to the marketability of fitle to the
Premises, the Association shall, immediately commence and
diligently endeavor to complete all actions necessary to cure
such objections and shall be allowed 180 days after the making
of such objections by the Cit§ to cure such oﬂjections and make
the Premises good and marketable in tﬁe Association., Pending
the correction of title, the closing and payments hereunder
shall be postponéd, but upon correction of title and within 10

days after written notice of such correction given by the

-1 -



Association to the City, the parties shall rerform the
agreement according to its terms. If the title to the Premises
is not good and marketable of record in the Association and is
- not made sO within 180 days after the date of making written
objections thereto, or is not good and marketable of record in.
the Association at the closing date, the City may either:

(4) Terminate the Right of First Refusal by giving
written notice to the Association in which event the Right of
First Refusal shall become null and void; or

(B) Elect to accept the title in its uamarketable
condition by giving written notice to the Assoc1ation, in which
évent the City may hold back adequate funds from the purchase
price to cure the defects and apply said holcback fundé for the
cost of curing such defects, including attorney's fees, and pay
the unexpeﬁded balance to the Association,

(10) WATERMAIN.

An old water line owned by the City lies below the
north end of the building on the School Site, This line was
abandoned and a new line built in 1989 at the City's expense in
conjunction with a prior purchase-agreement between the School
District, the City, and a third party.  The City again agrees
to assume the cost of this relocation as part of this Agreement,

(11) ADJACENT PUBLIC LANDS.

(A) The Association desires to utilize the tennis,
baseball and softball facilities of the City on the adjacent
public lands for the athletic and recreational programs of

Association. The City acknowledges this interest and expresses

-12-




its willingness to make these City facilities availéble for use
by the Association on the same basis and for the same fees (if
any) as the fiélds arg used by other City residents and
organizations,

(B) 1It is understood, however, that, while the City
will make reasonable,.good faith ef£;rts to accommodate the
Association's scheduling needs for these facilities, the needs
of the Association will by necessity be addressed within the
larger contéxt of community-wide needs for use of the
facilities or'for possible alternative uses of or sale of the
_facilities by the City. Due to these various needs and
uncertainties, the City cannot guarantee that the facilities
will be available in the future at zll timesldesired by the
Association. The Association understands and accepts these
limitations. |

(C) -Before the City shall change or eliminate any of
the athletic facilities presently existing on the adjacent
public lands (to wit: one tennis court facility, 1 baseball
field, 4 softball fields, seasonal shelter building, and
playground apparatus) it shall notify the Association of such
changes and conduct a public hearing thereon if requested to do
50 by the Association,

(D) In addition, should the City modify the existing
athletic facilities on the adjacent lands such that the
modifications result inh a playground containing less than one
tennis court facility, one baseball field, and two softball

fields, then the issociation shall have the right to terminate

~13-



all use rights of the City pursuant to the Use Agreement.

(12) SURRENDER OF USE AND EOLDING OVER. Upon expiration

of the Use Term herein, whether by lapse of time or otherwise,
City shall promptly and peacefully surrender use of the
Premises to Association.

(13) DEFAULT AND REMEDIFS.

(2) Events of Default, lIn the event that: The
clty falls to perform any obligation to be performed by it by
the terms of the Agreement Oor this Use Agreement and fails to
cure such default within thlrty (30) days of written notice
thereof; or City defaults in any of the covenants agreements,
stipulations or conditions herein contained and fails to cure
such default within thirty (30) days of written notice thereof,
the occurrence of such event shall be a breach of this Use
Agreement and conéidered a default hereunder.

(b) Remedies in Default. Upon the occurrence of an
event of default as set forth in this paragraph 13, the
Association shall, at its option, at any time thereafter, give

thlrty (30) day written notice by certified mail to City,

specifying such event of default and stating that the term and
use hereby granted shall expire and terminate on the date
specified in sucﬁ notice. Thereafter, City shall Surrender the
use of the Premises to Association,

(¢) Cumulative Rights. No right or remedy herein
conferred upon or reserved to Association is intended to be =
exclusive of any other right or remedy herein or bﬁ law

provided, but each shall be cumulative and in additipn to every
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all use rights of the City pursuant to the Use Agreement.

(12) SURRENDER OF USE AND HOLDING OVER. Upon expiration
of the Use Term herein, whether by lapse of time or otherwise,
City shall promptly and peacefully surrender use of the
Premises to Association. |

(13) DEFAULT AND REMEDIES.

(a) Events of Default. In the event that: The
City fails to perform any obligation to be performed by it by
the terms of the‘Agreément or this Use Agreement and failé to
cure such default within tﬁirty (30) days of written notice
thereof; or City defanlts in any of the covenants, agreements,
stipulatioﬁs or conditions herein contained énd fails to cure
such default within thirty (30) days of written notice thereof,
the occurrence of such event shall be a breach of this'Use
Agreement and considered a default hereunder.

(b) Remedies in Default. Upon the occurrence of an
event of default as set forth in this paragraph 13, the
Association shall, at its option, at any time thereafter, give
thirty (30) day written notice by certified mail to City,
specifying suéh event of default and stating that the term and
use hereby granted shall expire and terminate on the date
specified in suah notice. Thereafter, City shall surrender the
use of the Premises to Association.

(¢) Cumulative Rights. No right or remedy herein
conferred upon or reserved to Association is intended to be
exclusive of any other right or remedy herein or by law

provided, but each shall Dbe cumulative and in addition to every
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law or in equity or by statue,

(d) Effect of Waiver of Forbearance,

No waiver by

Association of any breach by City of any of itg obliga,tj,on-s,

agreement,

subsequent breach or of any obligation, agreement,

Or covenants hereunder shall be a waiver of any

Or covenant,

nor shall any forbearance by Association of its rights and:

- remedies with respect to such or any subsequent breach

constitute such a waiver.

(14) NOTICES.

All documents to be delivered and a1l correspondence

and notices to be given in connection with this Use Agreement

shall be in writing and given by personal delivery or sent by

registered or certified ma.ﬁ'.l, return receipt Tequested, postage ‘

prepaid, addressed as follows:

If to the City:

With a copy ;o:

If to the Association:

With a copy to:

City Manager

City of Bloomington

2215 West 014 Shakopee Road
Bloomington, Minnesota 55431

City Attorney ?
City of Bloomington -

2215 West 01g Shakopee Road
Bloomington, Minnesota 55431

Chairman of the Board

Lutheran High School Association
8201 Park Avenue South

Bloomington, MN 55420

Principal

Lutheran High School Association
8201 Park Avepue South
Bloomington, yn 55420
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Each such mailéd notice or communication shall be deemed
to have been given to or served upon, the pérty to whom it is
addressed on the date the same is deposited in the United
States registered or certified mail, return feceipt requested,
postage prepaid, properly addressed in the manner above
provided.
| Either party hereto may change such party's address for
the service of notice hereuﬁder by written notice of said
change to the other party hereto, in the manner above specified
ten (10) days prior to the effective date of said change.

(15) FORCE MAJEURE.

Association and City shall be excused from
performing any obligation or undertaking provided in this Use
Agreement in the event and for so long as the performance of
any such obligation is prevented or delayed, retarded, or
hindered by act of God, fire, earthquake, flood, explosion,
actions of the elements of war, invasion, insurrection,  ofe s
mob violence, sabotage, inability to procure equipment,
facilities, ﬁaferials, or supplies in the open market, failure
of power, failure of transportation, strikes, lockouts, action
of labor unions, condemnation, requisition, laws, Order; of’
government, or civil or military authorities, or any other
cause, whether similar or dissimilar to the foregoing, not
within the reasonable control of Association or City.,

(16) ASSIGNMENT.

This agreement shall be binding upon and inure to the

benefit of each of the parties hereto, their respective

-~16-



successors and assigns. This Agreement may not be assigned by
either party without the prior written consent of the other,
and such consent shall not be unreasonably withheld,

(17) AUTHORIZATION.

‘ The Association and the individuals executing this

Use Agreement on behalf of the Association warrant to the City
that the execution and performance of this Use Agreement by the‘
Assoclatlon bhas been duly authorized by all Decessary action on
the part of the Association.

(18) COMPLETE AGREEMENT,

This is a2 final agreement between the rarties and
contains their entire agreement and supefcedes all previous
understandings and agreements, oral and wfitten, relative t0
the subject matter of this agreement.

(19) CONTROLLING LAW.

This Agreement has been made and entered into un&er
the laws of the State of Minnesota and said lawsg shall control
the interpretation thereof.

(20) CAPTIONS.

The paragraph heading o& captions appearing in this .
Agreement are for convenience only, are not a part of this
Agreement, and are not to be considered in interpreting this
Agreement .

(21) COPIES.
This Use Agreement shall be executed inp multiple

copies and in a form suitable for recording with the Hennepin

County Recorder.
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IN WITNESS WHEREOF, the parties have executed this Use
Agreement the day and year first above written.

LUTHERAN HIGH SCHOOL ASSOCIATION
OF GREATER MINNEAPOLIS, A MINNESOTA
NONPROFIT CORPORATION ("ASSOCIATION")

puoen Qugpuad 19,0720 31 gy B dpchpch
Its : i i /4

DATED: W /4, (470

STATE OF mzmnsomg
! 58 .
COUNTY OF HENNEPIN)

. th : '
On this lq day of August, 1990, before m ; a notArﬁ public

within and fc% i\ai'd countir, personally appeared James K. (g5 zac ¢

and remr; C. Hasseldah to me known and known to be 'i’ﬁg

per ons‘ié eribed in and who executed the foregoing instrument as
geua avd ‘ and Joea e, EL&.AJ;,WE/),@.J}\

respectively, of Lutheran High School Association of Greater
Minneapolis, a Minnesota nonprofit corporation named therein, and
severally acknowledged before:me that they executed the same as
such officers, in the name of"and for and on behalf of said

corporation.

Notary Public o

a

B Sandva &, Headobl
e g 1] cig::i‘;‘ﬂiﬂﬁmx
L8 HEHNESATE COUNTY.

X mwdsdonzp&mﬁ“—‘vm :
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CITY OF BLOOMINGTON -
MUNICIPAL ge -~ M -

DATED : 3]’? |90
DATED: ?_fl ¢/90

STATE OF MINNESOTA)

)ss
COUNTY OF HENNEPIN)

On this _19°" day of August, 1990, b
] ) s L : efore me, a n
within and for said cou > ' ' ' 1 e ablic
J‘ﬂl [ nty, personally appeared _ Negf

and . ) to me known and ik '

, ; own to be the T
persons described in and who executed the f .

o Masyer o be foregoing instrument as
respectively, of City of Bloomington, a Minnesots Municipal ’

Corporation named therein, and severally ack

‘ ) ‘ y acknowled
that they executed the Same as such officers, ip tﬁ:qngiﬁ”? i
for and on behalf of said corporation, 2 ( e

" ERIC R. BERG
§ (f a0 ) NOTARY PUBLI: -MINNESOTA

¥ HENNEPIN COUNTY |
a2 Sommissloy bl e 28, SH6. B

L

S
5 /=
]

This Document was Drafted by:
Lutheran High School Association
of Greater Minneapolis, Inc.
‘8201 Park Avenue South
Blocomington, MN 55420
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EXHIBIT A

Leg_al Description of the "Premises™

The "Premises" is that portion of Lot 2, Block 1, SMITE PARK 1ST ADDITION,
HENNEPIN COUNTY, MINNESOTA, legally described as follows:

Beginnin_g at the Northeast cormer of said Lot 2; thence

S 0°30'254" W agssumed bearing along the east line of said Lot
2 a distance of 150.01 feet; thence 5 0°31'28" ¥ along the
east line of sald Lot 2 a distance of 278.00 feet; thence

S 89°59'58" W parallel with the north line of said Lot 2 a
distance of 208 feet; thence N 0°35'36"™ W 'a distance of 428
feer, more or less, to the north line of said Lot 2; thence
N 89°59'58" E a distance of 208 feet, more or less, along
the north line of said Lot 2 to the point of beginniug and
there terminating.



EXHIBIT B

Depiction of the "Premises”
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USE _AGREEMENT HENTRFIN COUNTY MINH,
’ e BEPUTY

THIS USE AGREEMENT, is made and entered into this (4T
dey of August, 1990, by and between Lutheran High School
Association of Greater Minnespolis, a Minneéota nonprofit
corporation (“Association") and the City of Bldomington, a

Minnesota municipal corporation ("City").

RECITALS
(A) The Association has acquired from Independent School
District No. 271 ("Sch061 District") the former Northgate
Elementary School site ("School Site™), The legal description
for the School Site located at 8201 Park Avenue South in the
City of Bloomington, Hennepin County, Minnesota, is as follows:
Lot 2, Block 1, Swith Park 1st Addition, according
to the plat thereof on file or of record in the

office of the Registrar of Titles in and for said
Hennepin County, Minnesota ' .

The School Site propefty is further subject to utility,
~drainage, public utility, and road easements.'

(B) Association shall retain ownership of the School Site
and is willing to grant to City'use of that portiom of the
School Site which contains a soccer field (which portiom is
hereinafter referred to as the "Premises"). The Premises is
legally described on Exhibit A attached hereto and is
graphically depicted on Exhibit B attached hereto.

(C) The City desires to be granted use of the Premises

and the Association i1s willing to grant such use to the City



upon the terms and conditions set forth herein.
(D) Assoclation and City entered into that certain

Agreement dated the day of August, 1980, regarding this

grant of use to City (the "Agreepent“)~and this Use Agreement
sets forth the terms and conditions of such use of the Premises
pursuant thereto.

NO¥, THEREFORE, in consideration of the Premises and of
the mutual covenants and undertakings contained hérein, and for
other good and valuable considerations, the receipt and
sufficiency of which are hereby acknowledged, the parties
hereto agree as follows:

(1) GRANT OF USE TO CITY.

Association, subject to the terms and conditions
herein, does grant to City the use of the Premises for athletic
events and athletic competitioné and related uses and purposes
and for no other'use or purpose and as such specifié uses are -
more fully hereinafter set forth, All other rights of use,
ownership, possession, and occupancy are reserved to the
Association. Premises are described on Exhibit A attached
hereto and are graphicdlly depicted onlExhibit B attached
hereto.

(2) TERM.

City shall have the use of the Premises from
Association, upon the terms and conditions herein contained,
for an initial use term of twenty (20) years commencing on
August 15, 1990, and ending on August 15, 2010, unless sooner
terminated as herein provided, At the expiraticn of the term

\
and of any successive renewz]l term herein granted, if



immediately prior thereto, this Use Agreement shall be in force
and effect and City shall not bé in default at the time, then,
subject to the provisions hereof, City shall have and hereby is
given the option to renew and extend this Use Agréement for two
(2) aﬁditional use terms of five (5) years each, upon the same
terms, covenants, and conditions as those hereinp contained.
The renewal shall be exercised by Citi upon written npiice to
Association not later than nine (9) months prior‘to the
termination of the term of this Use Agreement or of any
extension or renewal term thereof.

(3) GRANT OF SPECIFIC USES TO CITY.

During the term of this Use Agreement, and subject to -
the terms and conditions hereof, Association grants to City the
following specific uses of the Premises,-as follows:

(a) City shall have the use of the Premises during
the months of June and July and the first half of
August of each year for summer soccer or other
athletic activities, subject only to such use by
Association of the Premises to conduct summer
athletic camps not to exceed one week each during
the months of Jpne and July prior to 6:00 p.m. and
as scheduléd by Associatiord and notice thereof given
to City.

(b) City shall have limited use of the Premises for
football, soccer, or other athletic activities

during the months of April and May of each year,



subject to the prior use and right of Association to
-exclusive use of the Premises on each school day
until 6:00 o'clock p.m. during the period from April
1 through May 30 of each year. Association will
provide to City annually a schedule of anticipated
usage by Associatioh for such periods.

(¢) City shall have the right to install, use, and
maintain a scoreboard, field geal posts, and
bleachers on the Prémises in locations mutually
satisfactory to the parties. Association may
provide combination football-soccer field goal posts
for use on the Premises and which shall be installed
by City.

(d) The City shall have the right, in the event
that a track is ever installed upon the Premises, to
use such track for practices and competitions and
upen terms and provisions mutuall& satisfactory to
the parties.

(4) CONDITIONS OF RIGHTS OF USE.

Conditibns of the rights of use granted herein by’
Association to City shall include the.foiloWing:
(a) The dates and times of the uses granted herein
shalltbe established on an annual basis by the
parties, The Association shall have first priority
ot scheduling for all such usage.
(b) The City shall not be charged any separate fee

for the above usage of the Premises by the City. .



(¢) City and Association shall jointly undertake to
crown, seed, and irrigate the playing field on the
Premises at such time or times as the parties shéll
mutually agree and as necessary funds are

available. Any use by either party during such
péxiod of crowning and seeding the Playing field of
thq;Premisés shall be subject to such repairs and
alteration.

(d) The City shall be responsible for all
maintenance of the Premisés fér the period from
April-l through August 15 of each Year, which
maintepnance shall consist of the following: seeding,
sodding, fertilizing, mowing and Tepair of the

- grounds and maintenance of any City-made
improvements, including any fencing. Such
malntenance of grounds and improvements shall be
done in the Same manner, extent and frequency as
with other City play grounds., The final mowing of
the fremises by City hereunder shall he within three
(3) days of August 15 of each year. The parties
shall mutually determine guestions 0f needed
maintenance and repair., The Association shall be
responsible for maintaining any improvements,
fixtures or personalty (including scoreboard, field
goal posts, and bleachers) it may place on the
Premises. 1In the event that City shall utilize any

such imprOvements, the City may participate in the

e




maintenance and repairs of any such'iﬁprovements,
Each party shall be responsible for its own game
preparations (e.g. lining of the fields).

| (e) Each party recognizes that the Premises is to
be used by the other and shall use all reasonable
effoftg to minimize or correct damages to the
Premises which may affect its reasonabie use by the

other and for the purposes intended.

(5) ‘OBLIGATIONS OF CITY.

In addition to the obligations of City set forth in
paragraph 4 hereof or elsewhere in this Use Agreement, City
further agrees that it shall:

(a) Observe such rules and regulations as from time
to time may be put in effect by Association for the

. general safety, comfort, or convenience of users of

the Premises. '

(b) Not use or permit the use of the Premises for
any unlawful or immoral purposes and shall strictly
conform to all laws, ordinances, and governmental
regulations applicable to.such use.

(¢) At the termination of this Use Agreement in any
manner whatsoever, quit and deliver up the use of
the Premises to Association peaceably and quietly in
as good order and condition as the same are now in
or hereafter may be put in by the parties,

‘reasonable use and wear thereof excepted.

(d) Not either voluntarily or by operation of law,



(7) INSURANCE: INDEMNIFICATION

(a) Each party hereto shall maintain its own
liability insurance coverage with respect to the Premises in
the following minimum amounts: $200,000 per person/
$600,000 per occurrence. It is understood that the City may
provide self~insurance for some or 21l of such amounts and
coverage. .

(b) The parties further agree to the following hold
harmless and indemnification provisions:

(i) The City agrees to hold harmléss and
indemnify the Association against all c¢laims for
personal injury or property damage Occurring on the:
Premises during thé periods of use reserved to the
City pursuant to this agreement and during other
periods of actual use by the City, its employees,
agents, and permittees. Excepted from‘this
provision are claims occurring during ahy pe&iod of
actﬁal use of the Premises b§ the Association,,its
employees, agents, students, and permittees, and
claims resulting from the actions of any of these
persons 

| (ii) The Association agrees to hold harmless and
indemnify the City against all claims for personal
injury or property damage occurringén the Premises
during periods of use reserved to the Association
pursuant to this agreément and during other periods

of actual use by the Association, its employees,



assign, transfer, mortgage, pledge, ﬁypothecate, or
encumber this Use Agreement or any interest
therein. Furthermore, other than_iniormai use by
residents and normal scheduled use for-athletic
competitions and practices, the City shall not
permit any other persons to occupy or use the

Premises or any poftion thereof without the prior

written consent of Association, which consent shall

not be unreasonably withheld.
(e) City shall not place 6r”permit to be placed any
projecting sign, marquee OTr display on the Premises
without the prior written consent of Association, |
which consent shall not be unreasonably witheid.
{£) Not make any alteration of or addition to the
Premises without the prior written approval of |
Association, which approval shall not be
unreasonably withheld.

(6) LIENS.

City shall pay, before any lien attaches, all costs
and expenses of any work, labor, or materials furnished to or
performed upon the Premises by or under the authority of City
as required or permitted by this Use Agreement, and City shall
defend, indemnify, and hold Association and the Premises
parmless from any and all claim, lien, liability, or expense,
including attorneys"fees arising from or by reason of the
exercise or purported exercise of any rights, privilege, or

authority granted to, OTr obligation imposed upon, City

hereunder.



agénts, students, and permittees; Excepted frﬁm
this provision are claims occurring during any

period of aetual use of the Premises by the City,
jits employees, agents, and permittees, and claims

resulting from the actions of any of these persons.

(85 RIGHT OF FIRST REFUSAL TO PﬂBCHASE

(A) The Association hereby grants to City the right
of first refusal to purchase (the "Right of First Refusal") the
Premises in accord with the terms and conditions of this
Agreement.ﬁnd the Use Agreement. ‘Where language in this
paragraph or Agreement refers to theb"Assodiation," it shall be
interpreted to mean the current owner of the School Site if the
cwner is other than the Association.

(B) The Right of First Refusal shall be exercised,
if at all, by City upeon the proposed sale of School Site and
the Premises to a third party by Association. The Association
shall declare such intention of proposed sale in writing to the
City pursuant to the Use Agreement. .

(C) The City shall have thirty (30) days from
receipt of the Notice of Declaration from Association in order
to exercise the Right of First Refusal. The City shall
exercise the Right of First Refusal to purchase the Premises in
writing by notice sent to the Principal of the Association.

(D) From the date notice of the exercise of the
Right of First Refusal is received by Association, the City

shall have a period of six (6) months within which to complete



and. close upon the acquisition. At the time of any such
closing, Association shall deliver to City marketable title to
the Premises, subject only to public easements of record,
easements of record, and any rights reserved to Association for
1and exchange pursuant to the Agreement or the Use Agreement.

(E) In the event that the Right of First Refusal is
not exercised by the City or is not closed upon within the time
1imits specified above, the Right of First Réfusal shall ‘
terminate and shall no longer be effective with respect to the
Premises.

(F) Upon exercise of the Right of First Refusal, the
City shall pay the Association the fair market value of the
Premises. in the event the parties cannot agree upon the fair
market value of the Premises, they shall refer the matter to a
committee of appraisers for a decision that shall be binding
ypon the parties. The committee shall be comprised of an
appraiser selected by the Association, an appraiser selected by
thelcity, and a third appraiser selected by both parties. Eacﬁ
party shall bear the expenses of its'own appraiser, and the
parties shall share'equally the expenses of the third appraiéer.

(@) TFor purposes of valuation, thé Premises shall be
valued in conjunction with the School Site parcel utilizing the
same zoning as that parcel. The date of valuation shall be the
date the Option was exercised. Valuation shall assume that all
special assessments are pald.

(§) All special assessments levied at the date of

the exercise of the Right of First Refusal by the City shall be

A G



paid by the Association. Ahy special assessments which are
1evied‘after the exercise of the Right of First Refusal shall
be the responsibility of the City. Taxes, if any, due and
payable on the date of exercise of the Right of First Refusal
shall be paid in accord with the terms of this Agreement.
. Taxes which become due and payable thereafter shall be the sole
responsibility of the City. |
(9) TITLE AND CLOSING.

In the event that City exercises its Right of First
Refusal to purchase the Premises, within a reasohable time
after notice thereof the Association shall furnish the City
with abstract of title or registered property abstract for the
Premises certified to date and including proper searches,
including bankruptcies, and state and federal Judgments and
1iens. The City will be allowed 20 days after receipt of the
updated abstracts to examine same and to make any objections to
the marketability of title to the Pfemises, said objections to
be made by written notice or to be deeméd waived. If any
objectioné are so made to the marketability of title to the
Premises, the Association shall immediately commence and
diligently endeavor to complete all actions necessary to cure
such objections and shall be allowed 180 days after the making
of such objections by the City to cure such oﬂjections and make
the Premises good and marketable in tﬁe Association. Pending
the correction of title, the closing and payments hereunder
shall be postponéd, but upon correction of title and within 10

days after written notice of such correction given by the

11




Association to the City, the parties shall perform the
agreement according to its terms. If the title to the Premises
is not good and markétable of record in the Association and is
not made so within 180 days after the daté of making written
bbjections thereto, or is not good and marketable of record in
the Association at the closing date, the City may either:

‘ (A) Terminate the Right of First Refusazl by giving
written notice to the Association in which event the Right»of
First Refusal shall become null and void; or

(B) Elect to accept the title in its unmarketable
condition by giving written notice to the Association, in which
event the City may hold back adequate funds from the purchase
price to cure the defects and apply said holdback fundé for the
cost of curing such defects, including attorney's fees, and pay
the unexpended balance to the Association,

(10) WATERMAIN.

An old water line owned by the City lies below the
north end of the building on the School Site. This line was
abandoned and a new line built in 1989 at the City's expense in
conjunction with a prior purchase agreement between the School
District, the City, and a third party.. The.Cit§ again agreeé
to assume the cost of this relocation as part of this Agreement,

(11) ADJACENT PUBLIC LANDS.

(A) The Association desires to utilize the tennis,
baseball and softball facilities of the City on the adjacent
public lands for the athletic and recreational programs of

Association. The City acknowledges this interest and expresses

-12-



its willingness to make these City facilities availéble for use
by the Association on the same basis and for the same fees (if
any) as the fieldé are used by other City residents and

7 organizations,

(B) 1t is understood, however, that, while the City
'will make reasonable, good faith eff;rts to accommodate the
Association's sbheduling needs for these facilities, the néeds
of the Association will by necessity be addressed within the
larger context of community-wide needs for use of the
facilities or for possible alterpnative uses of or sale of the
.facilities by the City. Due to these .various needs and
uncertainties, the City cannot guarantée that the facilities
will be available im the future at all times:desired by the
Association. The Association understands and accepts thesé
limitations. '

(C) Before the City shall change or eliminate any of
the athletic facilities presently existing on the adjacent
public lands (to wit: one tennis court facility, 1 baseball
field, 4 softball fields, seasonal shelter building, aﬁd |
playground apparatus) it shall notify the Association of such
changes and conduct a public hearing thereon if requested to do
so by the Association, o '

(D) In addition, should the City modify the existing
athletic facilities on the adjacent lands such that the
modifications result in a playground containing less thaﬁ one
tepnis court facility, one baseball field, and two softball

fields, then the Assoclation shall have the right to terminate

-13-




all use.rights of the City pursuant to the Use Agreement.
(12) SURRENDER OF USE AND HOLDING OVER. Upon expiration

of the Use Term herein, whether by lapse of time or otherwise,
City sball promptly and peacefully surrender use of the
Premises to Association. '

(13) DEFAULT AND REMEDIES,

(a) Events of-Default.‘ In the event that: The
City fails to perform any obligation to be performed by it by
tne‘terms of the'Agreément or this Use Agreément and failé to
cure such default within tﬁirty (30) days of written notice
thereof; or City defaults in any of the covenants, agreements,
stipulations or conéitions herein contained ﬁnd fails to cure
such default within thirty (30) days of written notice thereof,
the occurrence of such.event shall be a breach of this Use
Agreement and considered a default hereunder.

(b) Remedies in Default. Upon the occurrence of an
event of default as set forth in this paragraph 13, the
Association shall, at its option, at any time thereafter, give
thirty (30) day written notice by certified mail to City,
specifying suéh event of default and'stating that the term and
use hereby granted shall expire and terminate on the date
specified in sucﬁ notice. Thereafter, City shall surrender the
use of the Premises to Associatloen.

(¢) Cumulative Rights. No right or remedy herein
conferred upon oOr reserved to Association islintended to be
exclusive of any other right or remedy herein or by law

provided, but each shall be cumulative and in addition to every

-td=



other right or remedy given herein or not hereafter existing at

law or in equity or~by statue,

(d) Effect of Waiver of Forbearance,

No waiver by

Association of any Breach by City of any of its obligations,

agreement, or covenants hereunder shall be a wWaiver of any

subsequent breach or of any obligation, agreement, or

covenant,

nor shall any forbearance by Association of its rights and.

remedies with respect to such or any subsequent breach

constitute such a waiver,

(14) NOTICES.

All documents to be delivered and all correspondence

and notices to be given in connection with this Use Agreement

shall be in writing and given by personal delivery or sent by

registered or certified mail, return receipt requested, postage

prepald, addressed as follows:

If to the City:

¥With a copy to:

If to the Association:

With a copy to:

City Manager

City of Bloomington

2215 West Old Shakopee Road

Bloomington, Minnesota 55431
AL

City Attorney :

City of Bloomington

2215 West 0ld Shakopee Road

Bloomington, Minnesota 55431

Chairman of the Board

Lutheran High School Association
8201 Park Avenue South

Bloomington, MN 55420

Principal"

Lutheran High School Association
8201 Park Avenue South
Bloomington, MN 55420

-15-
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Each such mailéd notice or communication shall be deemed
to have been given to or served upon, the party to whom it isl
addressed on the date the same is deposited in the United
States registered or certified mall, return feceipt requestéd,
postage prepaid, properly addressed in the manner above
provided.

Either party hereto may change such party's address for
the service of notice hereuﬁder by written notice of said
change to the other party hereto, in the manner above sﬁecified
ten (10) days prior to the effective date of said change.

(15) FORCE MAJEURE.

Associafidn and City shall be excused from
performing any obligation or undertaking provided in this Use
Agreement in the event and for so long as the performance of
any suéh obligation is prevented or delayed, retarded, or.
hindered by act of God, fire, earthquake, flood, explosion,
actions of the elements of war, invasion, insurrection, riot,
mob violence, sabotage, inability to procure equipment,
fécilities, ﬁaferials, or supplies in the open market, failure
of power, failure of tramsportation, strikes, loékonts, action
of labor unioms, condemnation, requisition, laws, orders of
government, or civil or military authorities, or‘any other
éause,-whether similar or dissimilar to the foregoing, not
within the reasonable control of Associ;tion or City.

(16) ASSIGNMENT.

This agreement shall be binding upon and inure to the

penefit of each of the parties hereto, their respective

-16—



successors and assigns. This Agreement may not be assigned by
either pa.fty without the prior. written consent of the other,

and such consent shell not be unreasonably withheld,

(17) AUTHORIZATION.
~ The Association and the individuals executing this
Use Agreement on behalf of the Association warrant to thé City
that the execution and performance qf this Use Agreement by the(
Association has been duly authorized by all lecessary action on
the part of th.e Association.
(18) COMPLETE AGREEMENT._

This is a final agreement between the parties and
contains their entire agreemenf and supercedes gpl1 previous
understandings and agreements, oral and written, relative to
the subject matter of this agreement.

(19) CONTROLLING LAW.

This Agreement has been made and entered into unc-ier
the laws of the State of Minnesota and said laws shall control
the iﬁtefpr-eta.tion thereof.

(20) CAPTIONS.

The paragraph heading or captions appearing in this
Agreement are for convenience only, are not a part of this
Agreement, and are not to be considered in interpreting this
Agreement. |

(21) COPIES.

This Use Agreement shall be executed in multiple

copies and in a form suitable for recording with the Hennepin

County Recorder,

~-17=-



IN WITNESS WHEREOF, the parties have executed this Use
Agreement the day and year first above written.

LUTHERAN HIGH SCHOOL ASSOCIATION
OF GREATER MINNEAPOLIS, A MINNESOTA
NONPROFIT CORPORATION ("ASSOCIATION")

ATED: 14,2990 By: ' . '
D @ﬂ%d@l A _ By : 40, _ 2
| d
oaren: sl 410 vy G 0. dodsolbolll
‘ { Its: _fada ey G d:r?ers&

STATE OF mmsom;
® S8 .
COUNTY OF HENNEPIN)

On this lL'U\ day of August, 1990, before me, a notary public
within and foa ﬁli-d county, personally appeared . Jdmes .Igimn‘-}zacl(
ad W%"; s assaidadk\h to me known and known to be the
sersons dederibed in and who executed the foregoing instrument a
3 geu@.tan{ : and JachXie, AN aS s,
respectively, of Lutheran Bigh School Association of Gréater
Minneapolis, a Minnesota nonprofit corporation named therein, and
severally acknowledged before:me that they executed the same as
such officers, in the name of ‘and for arnd on behalf of said

corporation,
o " K{a—.«—al./\m._, J-MA.‘A_U

Notary Public

7
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DATED: 8y 190
DATED: j‘]' ?‘/?G |

STATE OF MINNESOTA)

)ss
COUNTY OF HENNEPIN)

% ot
On this 19 " day of August, '1890, before me,

within and for said count ers ' 2 notary public
arid J‘& : El'! aty, p onally appeared __ ANeJf mg,_\

; to me known and k
persons described in and who executed the fore orns . N the

om w5 going instrument ag

respectively, of City of Bldomingtdn' a Minneso.t‘ i !
_ : a Mun

Corporation named therein, and seve‘ra-lly acknowledgedlgigzie m

that they executed the same as such officers, in the name of B

for and on behalf of said corporation. 2 f Ao

! ERIC R. BERG
¢ E3F20) NOTARY PUBLIC -MINNEBOTA
2P  RENNEPIN -COUNTY

{ My Commission Expires Jan. 22, 1995 |

Notary Puylig T

i

This Document was Drafted by:
Lutheran High School Association
of Greater Minneapolis, Inc.
‘8201 Park Avenue South
Bloomington, MN 55420
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EXHIBIT A

Legal Description of the "Premises"

The "Premises” is that portion of Lot 2, Block 1, SMITH PARK 1ST ADDITION,
HENNEPIN COUNIY, MINNESOTA, legally described as follows:

Beginning at the Northeast corner of said Lot 2; thence

5 0°30'24" W assumed bearing along the east line of said Lot
2 a distance of 150.01 feet; themce .S 0°31'2B™ W.along the
east. line of said Lot 2 a distance of 278.00 feet; thence

S 89°59'58" W parallel with the north line of said Lot 2 a
distance of 208 feet; thence N 0°35'36" W'a distance of 428
feet, more or less, to the north line of said Lot 2; thence
N 89°59'58" E a distance of 208 feet, more or less, along
the ‘north line of said Lot 2 to the point of beginning and
there terminating.



EXHIBIT B

Depiction of the "Premises™
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_Enclosure C-1 iii

CROSS PARKING AGREEMENT

Cross Parking Agreement is made this 1:5 day of Dteswaldne
betwun LUI'I-IERAN N HIGH SCHOOL ASSOCIATION OF GREATER
MINNEAPOLIS, a Minnesota corporation, 8201 Park Avemte, Bloommgton, Minnesota
55420 ("Lutheran”) and THE CITY OF BLOOMINGTON, a Minnesota municipal
corporetion, 2215 West Old Shakopee Road, Bloomington, Minnesota 55431 (the "City™),

RECITALS

Lutheran is the owner in fee simple of the real property situated in Hennepin County,

Minnesots, and legally described as Lot 2, Black 1, Smith Park 2nd Addition ("Lm;hm
Parcel"). The City is the owner in fee simple of the real property situated in

County, Minnesota, and legally described as Lot 1, Block 1, Smith Park 2nd Addition

("City Parcel"). Pursuant to the requirements of plat approval for the plat of Smith Park

2nd Addition and final development plan approval for the Lutheran Parcel, Lutheran and

the City desire to enter into a cross parking agreement permitting eachpmymmmn.
exclusive parking rights over a portion of each other's property.

NDW THEREFORE, in conslderauon of the Recitals (which are mcorpomted herein), the
routual covenants contained herein, and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

(1) City Parking Rights, Lutheran, for the benefit of the City Parcel, hereby grants to the
City non~exclusive parking rights over and across that portion of the Lutheran Parcel

parking lot depicted on Exhibit A hereto ("City Parking Tract"). The City Parking Tract is

- located in the northwesterly portion of the Lutheran Parcel, near the City tennis courts and
playground apparatus and west of the school building. It consists of two segments: (a)the
northern segment,"A", which is approximately 90' by 78' in size; and (b) the southerly
segment, "B", which is approximately 50' by 140’ in size.

@) Lmhm&ﬂglmt._'rhe City, for the benefit of the Lutheran Parcel, hereby prants
to Lutheran non-exclusive parking rights over and across that portion of the City Parcel

parking lot depicted on Exhibit B hereto ("Lutheran Parking Tract"). 'The Lutheran
Parking Tract is located in the most southerly southwestern corner of the City Parcel,
consists of the existing paved parlnng lot at that location, and is approximately 60' by 234'
in size.

(3) Maintenance, Repairs. All costs of maintaining and repmrmsfhﬂparhngmmthm
each parcelshallbebomeso!elybytherespecuveownerofthatpm

(4) Use of Parking Tracts, Neither party shall allow any barrier, cuting, fenciag,
landscaping, or other obstruction on any portion of its parcel o asto interfere in any way
with the use of the parking tract thereon.



(5) Indemnification, Each party agrees to indemnify and hold harmless the other party
from any claims, suit, injury, lisbilities, loss, damages, expenses, or fees, including without
limitetion, reasonsble sttorney's fees, arising out of or resulting from the use of the parking
tract located on the indemnifying party's parcel, except for such matters as arise from the
negligent act-or omission or willful misconduct of the other party or their officials, .
representatives, employees, or agents. e o

(6) Relocation of Basement Tracts. Bach party reserves the right to modify or adjust the
Jocation or configuration of the parking tracts located upon their respective parcels,
should development of, or site modifications to, the parcels reasonably require such
action. In such event, thirty (30) days' prior written notice of the proposed action shall be
provided to the other party. The amount of parking area within the parking tract may not
be modified pursuant to this provision, however. ‘

(7) Termination. Either party may terminate this agreement upon thirty (30) days' prior

written notice to the other party, if further development of the notifying party’s parcel,

* additional parking needs of the notifying party, or a pending sale of the notifying party's
parcel reasonably necessitate cancellation of the other party's parking rights in the parcel.
1t is understood, however, that modification of the conditions of plat approval for Smith
Park 2nd Addition and of final development plan approval for the Lutheran Parcel would
also be required to prevent such termination from becoming a violation of those
conditions. This agreement may also be terminated without cause by either party if the .
condition of a cross parking agreement is ever deleted from the conditions of approval of

‘said plat and final development approval. -

8 _ :
® (01) All headings herein are for convenience and reference only and in no way
define or limit the scope or contents of this agreement.

(02) No delay or omission by Lutheran or the City in thie exercise of any rights
under this agreement shall impair any such right or be construed to be a waiver thereof.
Any waiver by Lutheran or the City of any covenant hereof shall not be construed to be a
waiver of any later breach hereof. -

* (03) Any notice, request, or demand required or permitted under this agresment
shall be in writing and shall be deemed given when personally served or three (3) days
after deposited in the United States mail, certified mail, return receipt requested, postage
prepaid and addressed to the appropriate party at the applicable address in the first
paragraph of this agreement, Either party may change its address for notice purposes by
notice to the other, given in the manner provided above, ‘

(04) This agreement shall be governed and construed in accordance with the lews
of the State of Minnesota and enforced in courts having venue within the State of
Minnesota. 1; ;

(05) If any provision of this agresment or the application thereof to any person or
circumstance shall to any extent be invalid or unenforceable, the remainder of this
agreement or the application of such provision to any other person or circumstance shall



not be affected thereby. Each provision of this agreement shall be valid and enforceable to
the fullest extent permitted by law.

(06) This agreement shall be amended or modified only by & written agreement
signed by the parties hereto. .

(07) The covenants herein shall run with the land and shall inure to the benefit of,
and be binding on, the partiés hereto and their successors and assigns, including all parties
with an interest in the Lutheran Parcel and the City Parce], :

(08) Each party hereto shall maintain general Lability insurance providing coverage
with respect to matters occurring on their respective parcels, _

IN WITNESS WHEREOF, the parties hereto have executed this Cross Parking
Agreement as of the date first written above. .

LUTHERANHIGH SCHOOL . CITY OF BLOOMINGTON, 2

ASSOCIATION OF GREATER " Minnesota Municipal Corporation
MINNEAPOLIS, 2 Minnesota :

Corporation




CONSENT TO CROSS PARKING AGREENENT

This Consent to Croses Parking Agreement is made this 22::'11-

day of November , 1993, by Lutheran Church Extension Fund-

missouri Synod, a Missourl non-profit corporation, which is the
mortgagee in a certain mortgage dated August 8, 1590, and filed
on August 16, 1990, with the Hennepin County Recorder as |
Document No. 5692691 and with the Hennepin County Registrar of
- pitles as Document No. 2117580.

Said mortgage affects a parcel 1ocated_ in Hennepin County,
Minnesota, which is 1egal}y described as Lot é, Block 1, Smith
park Second Addition. The Lutheran Church Extension Fund-
Missouri Synod hereby approves and cousents to the Cross

Parking Agreement.

LUTHERAN CHURCH EXTENSION
FUND-MISSOURI 8 D, a
Missouril non-prpf
corporaffion

Ite Presi‘ﬁé’nﬂ:

By/;}%“”"— é e
Fts:Assistant Secretary .

FERRERSTTE MISSOURT

STATE OF
8B.
COUNTY OF ST. LOUIS

The Foregoing Consent to Cross Parking Agreement was

acknowledged before me this _29th day of November
Arthur C. Haske ang Gerald E. Wendt Y " the rPresident 199:@, by
sssistant Secretsfy _, respectively, of Lutheran Church Extension

Fond-Missouri Synod, a Missouri non-profit corporati
behalf of sald corporatiom. GOTPUERRREN O

OFFICIAL NOTARY SEAL
SUZANNE M RYAN
Notary Public State of Missourl
ST LOUIS COUNTY
Wy Comimission Explres JUL 15,1084
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Exhibit B
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Enclosure C-1 v

AGREEMENT BETWEEN THE CITY OF BLOOMINGTON e
AND LUTHERAN HIGH SCHOOL OF GREATER MJNNEAPOLIS
RE: SMITH PARK AND LUTHERAN HIGH SCHOOL PROPERTY
IMPROVEMENTS, LEASES, EASEMENTS AND USE '

THIS AGREEMENT is made this g’/g% d&yof_[_}%{_m 1999,

by and between the City of Bloomington, 2 municipal corporation under the Jaws of
Minnesota, 2215 West Old Shakopee Road, Bloomington, Minnesota 55431 (heremaﬂer
referred to as the “City”), and Lutheran High School Association of Greater Minnéapolis,
a non-profit association orgénized under the laws of Minnesota, located at 8201 Park
Avenue South, Bloomington; Minnesota 55420 (hereinafter referred to as “LHSA™,
RECITALS

WHEREAS, the Cxty recognizes the need for more recreational facﬂmes for the
benefit and cn_;oyment of the public; and

WI-IERBAS, the City and LHSA desire to share recreational facilities owned by
each other and share in the related maintenance costs; and

WHEREAS' LHSA is planning to construct a new Mim and fine a:ts center
and adjommg parlang Iots as part of its school complex af some undetermined time in the
future; and

WHEREAS, the City and LHSA worked cooperatively to develop 2 master plan
in 1998 to upgrade the facilities at Smith Park, which adjoins the Lutheran High School
complex; and | |

- WEEREAS, the City and LHSA desire to coordinate the separate construction

projects in the vicinity, recogmzmg that each construction project will impact the other;




WHEREAS, the City and LHSA acknowledge that such coordination will result
in savings and efficiencies in the cost of the separate construction projects; and

WHEREAS, the City and LHSA desire to share some of the costs of the
improvements. 7

NOW, THEREFORE, in considsraﬁoﬂ of the recitals stated above and the mutual
" covenants stated below, the parties agree as follows,

AGREEMENT

1. North Parking Lot Construction. The City and LﬁsA_had mrediocly
verbally agreed to split evenly (50%-50%) ﬁé cost of the folloviring construction proj ects:_‘
construction §f and lighting of the north and center parking lots; removal of the current
northern parkigg lot eﬁnancc; construction of a nex;v northemn entrance to the parking iot
'alig-ned with 82nd Street; and widen the southern parking lot entrance from 24’ tp 30° at
the curb, Based on this verbal agreement, the City contracted the Richard Knntson Co.

(City Iinprovcmént Project #98-903) fo perfoﬁn the above construction projects. Since

LHSA has now indefinitely postponed their constroction plans, LHSA no longer wants to
participate in the above construction projects, A@rdhgly, the City has entered into
negotiations wilrh the Richard Knutson Co. to amend the contract as it applies to the
above construction projects, The following construction projects have been deleted from
the City’s contract with the Richard Knutson Co.: construction and lighting of the ceriter
parking lot; rémoval of the current northem parking lot entrance; construction of a new |

northern entrance to the pari:ing iot.aligncd with 82nd Street; and widen the southern



pazking lot entrance from 24' to 30" at the curb, Since LHSA opted out of above

construction projects after the contract had been let with the Richard Knutson Co,, LHSA |

shall reimburse the City for the charges associated with amending the contract and
redesign charges. “The City agrees to place a cap of $3,500 on theé contract amendment
and_redesign ¢harges that LHSA shall reimﬁmsé to the City. The City shal] proceed with
the construction and lighting of the north parking lot and 2 &ﬁveway connection to
LHSA’s northern parking lot driveway. The City sha.Il solely bear all cxpens&s assoﬁa@

~with the construction of the north parlang lot, including the comscﬁng dﬁvgv_vay to
LHSA's northern parking lot driveway. Since the City solely bears all expenses

' associated with the construcﬁon of the north parking lot and driveway, LHSA will niot be
allowed to count the City’s north parking lot towards their parking capacity calculahons

| for future LHSA facility construction projects. However, LHSA may count the City's
north parking lot towards their parking oapacity calculations at some ﬁoinz in the fitture
]:;rovidsd LHSA reimburses tﬂe City for 50% of the actual ongmal construction costs.
associated with the consuucuon of the north parking lot and dnveway w;thm 25 years

ﬁ'om the execution of this agreement.

2. N.S.P. Right-of -Way. The City and LHSA are both currently negotiating

with N.8.P. to acquire the transmission line right-of-way property bctwccn Bast 81st
Street and East 83rd Street currently owned by | N.S.P. Regardless of which party,

C1ty or LHSA, acquires the N.S.P. nght-oilway property, the owner shall prov:de an
easement for $1.00 to effectuate the usage agwcment as detailed in this Agreement. If
neither party, th;;'. City or LHSA, acquires the N.S.P. right-of-way property, the City and



LHSA agree to negotiate DECESSEry lease agreements and permanent easements with
N.S.P. for the use of right-of-way currently owned by N.§.P. for: (a) access from Park
Avenue onto and across the right-of-way to Lutheran High Schoo] and City properties;
(b) placement of City constructed and owned paﬁng lp'ts and lighting; (c) meintenance
of the parking lot and agijaéent properties; (d) piaéememt of alinear trail, 12 feet in width,
along the right-of-way.

3. FootballSoccer Field Construction. The City and LESA agree to split
gvenly the cost (50%-50%) for the renovation of the football/soccer field located on
- LHSA proéerty. The renovation shall inciudc: archltectural design fees, the import of
sub-soils; the grading aﬁd crowning of the field; the removal and reinstallation of the
scoreboard; sodding the field; and the installation of an irrigation system. The City has
contra;:ted with the Richard Knutson Co. (City Improvement Project #98-903) for the
above items with the exc;épﬁon of the i_rrigation system which LHSA will conh-act.to
install. The City agrees to place csp of $49,100 on LHSA’S share of the ebove
éonsﬂucﬁon costs, excluding the installation of the irrigation system. LHSA agrees fo
place a cap of $3,000 on the City’s share of the irrigation system installation costs:

. 4, Water Fountain, Water Spigot and Waterlines, LHSA shall contract io
. install underground watcrﬁne§ fo; the City which Wﬂl serve a water fountain and water
spigot (located adjacent to the baseball field) which the City will install, LHSA shall
| px'-ovide the water source at their building for the waterline serving the water fouﬁt;jn and
the waterline seﬁring the water spigot. The Citsr agrees to oov;rer all gosts associated with

the installation of the waterlines, water fountain, water spigot, and hook-up to the water



source at the LHSA buﬂdmg LHSA agrees to place a cap of $1,000 o the City’s cost -
for installing the waterhnes and water hook-up. LHSA shall coordinate the installation of
the waterlines with the mstallahon of the jrrigation system on the footbalysoccer field.
LHSA agmcs to be responsible for the water charges associated with the operation of the
water fountain and water spigot fora period of 25 years from_t the execution of this
agreement. LHSA agrees to grant to the City an easement for the waterline serving the
water fountain and the waterline serving the water spigot. The City agrees lto vacate the
 easement _fpr the waterlines in the event LHSA constructs additional facilities on the east

 side of its existing building, on the condition that the easement vacateﬁ shall be only ﬂm

part where the new building will conflict with the easement and LHS A agrees 1o re-

copnect the waterlines to its building,

5. Footbail/Soccer Field Mamtenance. The City agrees to be responsible
for maintaining the footbajllsoccer field, footba]l/soccer field i mganon system water
fountain, water spigot, waterlines and football practice area (located immediately south of
the football/soccer ﬁeld) for a period of 25 years from the execution of this agmemcnt.
LHSA agrees to provide the City access to that portion of LHSA school building where "
the irrigation controls and water hook-ups are located to facilitate City maintenance of the
irrigation system, waterlinés, water fountain and water spigot. LHSA shall proﬁde the
City with an emergency LHSA staff call-h.a list to facﬂrtafte City access to the LHSA,
school building when the school building is closed. LH_SA agrees t0 be responsible for
the water charges associated with the operatjon of the irrigation system, water fountain

and water spigot for a period of 25 years from the execution of this agreement. The term




of the football/soccer field maintenance agreement shall be for 25 years from the
execution of this agreement with the City and LHSA having the option to renew the
football/soccer field maintenance agreement at the end of the 25 years for an additional
10 years with the same terms and conditions. ’

6. = Facility Lighting. Thz-City at its sole expense shall install underground
electrical wiring, light poles and light ﬁxtures Tor the following facilities on City, LHSA
and N.S.P. property: niew northern parking lot and driveway; trails; tennis and basketball

courts/hockey rink; general skating rink; baseball el and softball fild #2, In addition,
the City at its sole expense shall install undergromd electrical wiring to facilitate firture
lighﬁng of-thc football/soccer field, Chicago parking lot and softball field #1. LHSA
agrees to grant to the City an easement for the placement of underground electrical
| wiriﬁg, light poles and light fixtures as described in the Smith Parl_:' Electrical Plan
developed for the City by Short Elliott Hendrickson, Inc. in May, 1999, The City shall be
respoﬁsible for maintaining the electric undergféund wiring, light poles, and light
fixtures. The City sha.‘ﬂ also be responsible for all electric power costs associated with the
operation of the above light fixtures. 'l_l’he City and LHSA shall jointly undertake to light
the football/soccer ﬁe‘ld at such time or times as the parties shall mutually agree and as
necessary funds are available. The City and LHSA agree to split evenly the cost (50%-
50%) for lighting the football/soccer field. B |

%, Athletic Field Usage. The City and LHSA agree to share usage of the
azhieﬁc fields Jocated on City property in Smith Park and on LHSA property as detailed

in the 1998 Smith Park master plan. These athletic fields include the football/soccer

L



field, the football practice area, the baseball field and softbell fields #1 & 42, The City

shall be responsible for scheduling usage and shall have first pﬁorily usage of all athletic

fields located on City property in Smith Park (baseball field and softbal] fields #1 & #2),

LHSA shall be responsible for scheduling usage and shall have first priority usage of all
athletic fields located on LHSA property (football/soccer field and football practice ares),
The City agrees to provide LHSA usage of the baseball field and sofibal] fields #1 & #2
a.§ follows: | ‘
2. During the months of April, May, August, September and October weekdays
prior to 6:00 p.m. or until the completion of scheduled LHS A interscholastic
games, .

b. Usage of the baseball field outfield during the months of August, September
and October weekdays prior to. 6:00 p.m. for football or soceer practices,

LHSA agrees to provide the City usage of the football/soccer field and football practice
area as follows: |

a, Dm-mg the months of April, May, August, Septembe; and Octobér weekdays
- after 6:00 p.m. or after the completion of scheduled LHSA interscholastic games,

b. During the months of April, May, June, July, August, September and Gctober -

~ on'weekends, except for those dates scheduled by LHSA for footbal] camps,
soccer camps, and LHSA interscholastic games or scrimmages, T HSA agreesto
guarantee that the City shall have usage of the football/soccer field and football
practice area a minimum of seven Saturdays during the months of September and
October. During the months of August, September and October City usage of the
football/soccer field shall be limited to games only to limit wear op the turf.

c. During the months of June and July on weekdays after 6:00 p.m,

d. During the months of Jupe and July on weekdays prior to 6:00 p.m., except for
those dates scheduled by LHSA for foothall camps OF SOCCer camps,

The term of the athletic feld usage agreement shall be for 25 years from the execution of

this agreement with the City and LHSA having the option to renew the athletic feld



usagé agreement at the end Qf the 25 years for an additional 10 Years with the same terms
and conditions.
8. Tennis and Basketball Courts; Hockey Rink. LHSA agrees to enter
into & lease agreement with the City for $1.00 allowing the placement by the City of two
public tennis courts, one basketball court, and in the winter, one hockey rink oo LESA
property to the north of the football field as detailed in the 1998 Simith Perk master plan.
The City agrees to pay for the cost of the construction of the courts and rink and LHSA
shall not be responsible for any such payment. The tennis courts shall be lighted and can
be flooded during the winter months for a hockey rink. By leasing the property, the City
agrees to indtmnify LHSA pursuant to this 'Agreemcz%'t. The City agrees o vacate the
existing tennis court easement. The City also agrees to be responsible for maintaining the
tennis and basketball courts along with the hockey rink in winter months pursnant fo this
agreement. VOrnce the courts and nnk are constructed, the City agfegs to ﬂw folloévihg uée
of the facilities:
a. LHSA shall have use of the fennis courts weekdays prior to 6:00 p.m.
during the months of September, October, April, and May. The general
public will be allowed access to the tennis court during the above dates
and times whenever LHSA is not using the courts.
- b. LHSA shall have the use of the basketball court weekdays prior to 3:00
p.m. during the months of September, October, April, and May. The
general public will be allowed access to the basketball court during the
above dates and times Whenever LHSA is not using the court,
c. LHSA shall have use of the hockey rink weekdays prior to 3:00 p.m.
from December 20 through February 15 (weather permitting). The general

public will be allowed access to the hockey during the above dates and
times whenever LHSA is not using the rinks. _



The term of the lease agreement shall be for 25 years from the execution of this
agreement with the City and LHSA having the opﬁon to renew the lease agreement at the

end of the 25 years for an additional 10 years with the sa:he terms and conditions.

9, General Skatlng Rink. LHSA agrees to enter into & lease agreemenx with
the City for $1.00 allowing the placement by the C1ty in the winter ofa geng;a] skating
rink on LHSA property to the west and north of the tenms/baskeﬂ)all courts (wherc the
tennis courts were prewously located and the fumre fine arts center is proposed tobe
located). The City agrees to pay for the cost of the grading of the generaj‘skaﬁng rink
area and LHSA shall not be responsible for any such payment. The term of the Teash
shall be for one year from the execution of this agrcément with anammal rﬁll_-over clause
with the same terms and conditions, Either the C;ity or LHSA may terminate the general
skating rink usage agreement upon sixty (60) days written notification. By leasing 111§
property, the éity agrees to mdcmmi‘y LHSA pursuant to this Agreement, The City‘
ag-:ces to vacate the existing tennis court easement. The City also agrees to be
zesponmble for maintaining the general skating rink in winter mombs Once the general
skaﬁng rink area is consu'ucted, LHSA shall have use of the general rink weekdays prior
to 3:00 p.m. from December 20 through February ISI (weathcr permitting), The general
public will be allowed access to the general skating rink during the above dates and times ~
whenever LHSA is not usmg the rink.

10. Indemnification. The City agrees to defend, mdemmfy, and hold'
harmless LHSA and its officials, employees, an agents, from any and all claims, causes

of action, lawsuits, damages, inclnding reasonable attorney fees, atising out of claims



from accidents or injuries from the City’s and general public’s use of Smith Park andl the
following LHSA property: foo‘t'bal!/soo:& field, football practice area, parking Jots,
general skating rink, tennis and ba;ketball 'courts, hockey rink, waterline eésemsnt,
underground electrical wiring easement , light posts and light fixtures easement, LHSA
agrees to defend, indemnify, and hold harmless the City and its oﬁdial& eﬁployecs, and
agents, 'froﬁ any and all claims, causes of action, lawsuits, damages, including reaspnable
attorney fees, arising out of claims from acmdents or injuries from LHSA’s use (includes
use by LESA and direct subsidiaries of LHSA) of Smith Park and the above listed LHSA
property. In cntenng into his indemnification agreement, the City does not waive the

govcmmental mmumty and damage caps afforded govemmcnt In Minnesota law. The

City and LHSA shall maintain general comprehensive insurance-in amounts at Jeast equal .

10 the stamtory limits for cities under Minnesota Statutes, Section 466 during the terms of
this agreemerit. The term of ﬂle mdemmﬁcatxon agreement shall be for 25 years from the
execution of this agreement with the Cny and LHSA havmg the option to renew the
indemnification agreement at the end of the 25 years for an additional 10 years with the
same terms and conditions. | | -

11.  Joint Use of Parking Facilities, The City_. and LHSA agree to jointly use
the parking lots located along Park Avenue on LHSA, City, and N.§.P. properties

Bsmrecn 81st and 83rd Streets. The City and LHSA also agree 10 coordinate event -

schedules to minimize parking conflicts. ’Ilie term of the parking fagi}jﬁes agreement

shall be for 25 years from the execution of this égreement with the City and LHSA

having the option to renew the parking facilities agreement at the end of the 25 years for -

10
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an additional 10 years with the same terms and conditions, The pﬁes agree 10 execute
the necessary easements to effectuate this agreement. If either party acquires the NS.P.
pqr_tion of the property, the owner shall provide an easement for $1 00 to effectuate this
usage agreeﬁleut. _ - | |

2. Maintenauce of Parking Lots. Tho City and LHSA. shall separately
.maintain their parking lots along Park Avenue on LHSA, City, and N S P, property .

‘between 81st and 83rd Streets.

13, Relocatum of Water Main. The City and LHSA agree to evenly spm-
(50%~50%) the cost of the relocation of the 16-inch water main currently located on the
future site of the LHSA’s proposed fine arts center. The City agrees to contract for the
water main relocation and LHSA: shall reimburse the City for 50% of the assoczated costs,
currently eshmated at $13 860. Inthe event of unforeseen cost over runs, the City agrees
to place a cap of $2,000 of LHSA’s share of these cost over runs, The City also agrees to
vacate the existing drainage and utility easement for the existing water main located on
LH-SA‘propert.y. The dxainage_ and utility easémznt vacated shall be only that part of
LHSA property from which the water main is _relocated. |

14.  Assessment and Billing. The City shall assess LHSA i an amount not to
exceed $67,4§0 no later than October 15, 1999, This amount includes LHSA's share of
football/soccer field construction costs, architectural faés, contract amendment charges,
redesign charges and water main relocation costs (moludmg any unforeseen cost over

_runs for the water main relocation). Thc City agrees to assess LHSA for the above costs

over a period not to exceed 10 years at an annnal interest rate of 7%. LHSA shall make

‘11




payments following the County's‘tax collection schedule which 'reqzﬁres payments twice
& year in equal installments for the term of the assessment. LHSA may pay off the
balance of thé asse‘ssn;ent at any time during the term c;f the assessment with no pre-
payment penalfies, thus saving the balance of ipterest 'charges. LHSA shall bill the City
in an amount not to exceed $4,000 no iater October 15, 19§9, This amount inchudes
the City’s share of football/soccer ﬁeld irrigation syste:m‘instaﬂaﬁon System. The City
agrees to remit payment to LHSA within 60 days of receipt of billing,

15. Amendment. This Agreement m.“W be amended, in writing, as the i:arties
may mufually agree. | |

16.  Successors and Assigns, The Agreement shall be bmdmg upon and mure
1o the benefit of the parties and their resPecﬁ{e ‘@ccmrs and assigns,

1‘.7. Governing Law, The City and LHSA agree that this Agreement shall be
governed by Minnesota law. . '

' 18. . Remedies, The parties agree that whenever any dcfatﬂ; of obligations by

one of the parties occurs, the other party may take‘whatever action at law or in equity '
_may appear necessary for the enforcement of this Agreement.

19.  Appendix. The August 14, 1990, sgreement between LESA and the City
.regardin,g maintenance of the football/soccer field is incorporﬁhed into this agreement by

réference‘: and is attached to fhis Agreement in the Appendix.

12



IN WITNESS WHEREOF the parties hereto have executed this Agreement the

day and year first above written.

CITY OF BLOOMINGTON

Reviewed and approved by the City
Attomc ;

""- Attorney

STATE OF MINNESOTA )
- _ )SS.
COUNTY OF HENNEPIN )

ent was acknowledged before me on this ,_Zg day of . 2@# 199
by ,(,’?fZ? /S Hhute and _/}/ the Mayor and

Manager of the City of Bloomington, I\ﬁnnesota, under the law of the State of Minnesota,
on behalf of the City of Bloomington.

b =75, LAURE L. LESPERANGE &
¥ o] HOTARY PUBLIC - MINNEEDTA ¢
=@ HENNEPIN COUNTY £

mm..mt.u. f '

B P 8
e 8
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'LUTHERAN HIGH SCHOOL
ASSOCIATION OF GREATER
MINNEAPOLIS

- o&%%

s Boal €U,

STATE OF MINNESOTA )
)SS.

COUNTY OF HENNEPIN )
Tl:u trument was acknowledged beﬁre me on this s Iqﬂday of

el ,1997, by _Deells s Cldre of Liithecan 15 '
AssSitiBn of Cresier Minneapolis. - gh School
E2 et 3 Banmanasaans,
Nom Pkl CLAUD}: :‘E s aen
o F D mPUM'--Lar:::z;, _,;:ff,
PARKPRONSPAGRS12.D0C
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Enclosure C-1 v

ADDENDUM TO AGREEMENT BETWEEN THE CITY OF BLOOMINGTON
AND LUTHERAN HIGH SCHOOL OF GREATER N

OLIS
RE: SMITH PARK AND LUTHERAN HIGH SCHOOL PROPERTY
IMPROVEMENTS, LEASES, EASEMENTS AND USE

THIS ADDENDUMAGREEMENT is made this_2¢7% day of

Ju~rE 2000, by and between the City of Bloomington, a municipal

‘corporation under the laws of Minnesota, 2215 West Old Shakopee Road, Bloomington,
Minnesota 55431 (hereinafier referr;d to as the “City"), and Lutherap High School

Association of Greater Minneapolis, a non-profit association orgam:._v,ed under the laws of _
| anesota. located at 8201 Park Avenue South, Bloomington, Minnesota 55420
(hereinafter referred to as “LHSA™),

| RECITALS

WHEREAS, the City and LHSA have prewously entered into an agreement dated May
17, 1999 (the “Agreement™), for the i 1mprovements leases, easements and nses of Smith

Park/LHSA property-fo_r recreational and athletic purposes; and

WHEREAS, pursuant to the Agreement the City paid LHSA a total of $7,706 for the
Cxty s share of the expenses for Slmth Park/LHSA Property survey work and the

mstallatmn of an irrigation system on the LHSA. football/soccer field; and

WHEREAS, pursuant to the agreement LHSA has been assessed a total of $52,636 for
LﬁSA’s share of the expenses for footbéll/soccer field construction costs, architectural

fees, contract amendment charges, redesign charges and water main relocation costs; and



WHEREAS, this Addendum is created for the purpose of revising Chapter 6 of the
Agreeﬁ:cnt titled i?acility Lighting to facilitate the inStﬂllaﬁOﬁ, 6p&aﬁon and maintenance
 of athletic field lighting on the foofball/soccer field. In Chﬁptér 6, the Ag@ent
currently states in part that “The City and LHSA shall jointly uﬁdertal_cé to light the
football/soccer field at such time or. times 25 the parties shall mutually agree and as
necessaky funds'are available. The City and LHSA agree to split evenly the cost
(53%_'5;0%) for lighting the football/soccer field.” As it is the desire of both the City
and LHSA to proceed immediately with lighﬁn-g the football/soccer ﬁeld, this Addendum

is required.

‘NOW, THEREFORE, in consideration of the recitals stated above and the mutyal

covenants stated below, the parties agree as follows.

L FootballScccer Field Lightiog. LHSA shall contract to furnish and install ight

 poles and fixtures that meet the City's specifications for athletic field lighting.

LHSA shall obtain a minimum of three price quotes for the football/soccer field
lighting andl shall awerd the confiact o e vendor with e lowest responsible
price quote. Per'ﬂ_le Agreement, the City‘and LHSA agree to split evenly the cost
(50%-50%) for lighting the football/soccer field. LHSA agrees to place a cap of
$30,000 oxn the City’s share of the costs for lighting the football field, LHSA
agrces’ to install the football/soccer field lighting by Decemﬁer 31, 2000. iHSA
shall bill the City once the footbalvsocccf field lighﬁng has been iﬁstalled to the |

mutual satisfaction of LHSA and the City. The City agrées to remit payment



2.

within 30 days of receipt of billing and upon acceptance by the City of the
lighting installed, |
Footbali/Soccer Field Lighﬁng Electrical Service, Perthe Agreement, the City
at its sole expense has installed underground electrical wiring and controls to
service the footballfsoccer field lighting. The controls for the football/soccer field
are Iocated in the elechcal service building in Smith Park, LHSA at its sole
expense shall connect the light poles and fixfures to the existing undergronnd
elgctrical w:nng and controls. LHSA shall utilize a licensed electrician to
complete this work and shall Vcomply with all appropriate electrica] codes. The
City shall provide a copy of the football/soccer ﬁeld-glectzical wiring plans and
specifications to LHSA. The City shall issue a key to LHSA_ for the Smith Park
electrical service buﬂdmg

Football/Soccer Field Lighﬁng Mainten:;nce. Wﬁile LHSA shall own the
féotba!l/soocer field light poles and fixtures, the City agrees to be responsible for '
the routine maintenance of the footbell/soccer field lighting beyond the
manufacturer’s warranty, Routine maintenance shall include parts, labor and
lamps. The Citf shall not be responsible for repairs 6; replacement of poles or
fixtures due to catastrophic events or acts of God. LHSA agrees to grant an
casement to the City for the purpose of maintaining the lighting on the
footballlsoccef field. The City shall be resiaonsible for all power costs associated
with the operaiiox; of the football/soccer field lighting. The term of ﬂ:u's-

Addendum shall coincide with the term of the Agreement (25 years from the

execution of the Agreement with the City and LHSA having the option to renew

3




the football/soceer field lighting maintenance agreement at the end of 25 yéars for
an additional 10 years with the same terms and conditions.)

Footba’llléoccer Field Lighting Usage. LHSA may use the football/soccer field
lighting for events scheduled on the football/soccer field. The usage schedule of
 the footballsoocer feld is defined in the Agreement, LESA agrees o comply
with City policy that requizes athleic fieldlighting be shut off by 11:00 pu. The
controls for the football/soccer field are located in the electrical serwce building
in Smith Park. The City shall issue a key to LHSA for the Smith Park electrical
service building to facilitate LHSA s access to the f.ootballlsocccl_; ﬁt;ld lighting
controls. The only time LHéA may gain ﬁccéss to the Smith Pari: electrical
service building is for use by LHSA for LHSA events at the footbaﬁ/soccer field.
Other. Except to the extent that this Addendum modifies thg Agregrﬁgnt, all

other provisions of the Agreement shall remain in force.



IN WITNESS WHEREQF, the parties hereto have executed this Addendum the

day and year first above written, subject to the terms and conditions set forth herein

Reviewed and approved by the City
Attorney.

'S

City Attomey

STATE OF MINNESOTA )
. )SS,
COUNTY OF HENNEPLN )

This in ent was acknowledged befom me on tb1 %ﬁ -%ay of 2000,
by -&”MJ Mayor and

Manager of the City of Bloommgton Mmuesota, under the law of the State of Minnesota, .

on behalf of the City of Bloomington. PPPPOP PPN SPPIey T

M%*W """""""

-

Aas
oYYy

My Gomm. Expires Jan 31, 2008

FOT TP TOTTe on BBl S s oo b s s
vevvveevreoure it e

'P‘kg KAREN M. KBAEMER
> ¥ NMOTARY PUBLIC - MiNNESDTA

‘“AAAA‘--

Notary Publi¢

L &4
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LUTHERAN HIGH SCHOOL
ASSOCIATION OF GREATER
MINNEAP .

'STATE OF MINNESOTA )
)SS.

COUNTY OF HENNEPIN )

* This instrument was acknowledged before me on this _[_%—day of _J¢/A &, 2000
by ; NLDOD _of Lutheran High School Association of Greater ’
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DEVELOPMENT AGREEMENT

THIS AGREEMENT is tade this 67 day of s 2003, by and
between the City of Bloomington, & municipal corpota:tioﬁ under the laws of Mimmesota,
1800 West O1d Shakopee Road, Bloomington, Hennepin County, Minnesota $5431
(hereinafier referred to 28 the "City"), Listheren Figh School Assoclation of Greater
Minneapolis, Anon—pioﬁt essociation organized under the laws of Mimesot, located &t
8201 Park Avenue South, Bloomington, MN 55420, the owner of the Property that ie the
subject of this Agreemont (hereinafter referred to as the "Applicant®),

RECITALS
The Applicant submitted a Development Application to the City for approval of 2
revised final development plen for 2 gymmasium w:rh building option for gym sto!:agc
space end additional restrooﬁ and shower facilities at 8201 Park Avenue (Case 8915A-
03) in the City.of Bloomington, Minmesota (hereinafter referred to a5 the "Property").

'I‘i:e Applicant had submitted an earlier revised final development plen that wag approved

o e Enclosure ¢-1 Vi

ZL bz08
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- by the Bloomington City C?uncil on June 1, 1998, subject fo certain condttions, hcwev&
that plan wag not acted on by the Applicant, (Case B915B-98),

- “The City Coticdl of fhe City of Bloomington, Minnesotz, at its regular meeting of
August 18, 2003, approved the revised fina] development plan (Case B915A-03) subject
1o certain new conditions, as well as modifying and inéorpora!ing the oonditions. it earlier
placed on the development of this Property in Cass 8915B-98, This action of the City
Council was made contingent upon the Applicant’s satisfaction of certain conditions on
the Propcrty and made subject fo those conditions, as well as all City Code requirements.

The legal description for the Property is set forth in attached Exhibit A and is

incorporated into this Agrcementas if set forth fully herein. '

' This Agreement sets forth the obligations of the parties and the conditions that
govern the development of the Property. Itis intended to address the parties' compliance
with the conditions the City Council placed on its approval of the revised final
development plén (Cuse 8915A-03) and does not address ofher issues relating to public
improvements, assessments, storm water cherges, or qth'er matters regarding or affecting
the f’;opert’y unless specifically set forth herein. This Agresment supersedes all other
agreements, with respect to the issues it addrésses, between the parties governing the
development of the Property.

NOW THEREFORE, in consideration of the recitals stated above and the motual
covenants stated below, the parties agree as follows:

AGREEMENT
1.  Obligations of ;
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Approval, The AppHeant agreas that
development of the Property shall be in conformnce with all conditions set forth iy

* ettached Exhibit B, which is incorporated into fhis Agreement 88 if set forth fully herein,

(b) :
Applicant agrees that deve!opmmt ef the Property shall be in conformancs wntl: the

revised final development plen as approved by the City Counml on Augrust 18, 2003, and .
Cny Code. The Applicant also agress that any major change, ss referenced in City Code
Sectlon 19.38.01 (c){'l), fo the revised final development plan shall require City Council
approval and any minor change, es referenced in City Code Section 19.38.01(e)(5), shall
requirsthe approval of the City Planning Division.

- ) Complisnce with Zoning Regulations, The Applicant agrees that
any ch&nse to a use of the Property that is prohibited under the City's applwable R-1,
Single-family Residential (Planned Development) zoning will require Gity Councd
approvel of a revision of the zoning code,

2. Oblieations of the City; .
@ Mz.o_f.wm. The City amémtoisnemenecessuy

permits for the devc!upmcnt of the Propeny subject to the satisfaction of conditions set

forth in attached Exhibit B and comphance with all appticable City cods provisions,

3.  EventofDefault:
(2) . The term "event of default” shall mean, whenever it is used in this
Agremnent (unless the context provides o&\emse). 2oy One oF more of the following

events:




(1)  The failwe of the Applicant to perform the obli‘gaﬁqns set
forth in subparts (&), (b) and (c) of peragraph 1 ("Obligations of the Applicm't").ofﬂ:is
Agreement and to commence corrective measures to perform-the obﬁ;aﬁom W!thm sixty
(60) days aftorroceipt by the Applisemt of wrien notice of such defiault by ths iy,

(2)  The failure of the City to perform the obligations set forth
in paragraph 2 ("Obligations of the City") of this Agreement and to commence corrective
measuses o perform the obligations within sixty (60) days after reoeipt by the City of
wr;lttm notice of such defanit by the Appﬁcmt

4. Remedies of the City:
(8)  Whenever any event ot‘dafm}t of the Applicant ocours, the City
~ may take whetever action at lew or in equity as may appear necessery or desirable to the
City to enforce perﬁofmance and observance of this Agresment.
(t) A mejor change in the approved revised preliminary and final
devdammt plan by the Applicant shall require City Council approval in accordance
. with Blooming’lton City Code Section 19.38.01(¢)(7), and any minor change in the
development plans shall require City Planning Department epproval if required th
to Bloomington City Code Sections 19.38.01(e)(6), and the City reserves its right to.
initiate such pmccedmgs
(9} A change to a use of the Property that is prohibiied under the City's |
current zoning shall require City Council approval, and the City reserves its right fo
initiate the rezoning of the Property if the Applicant changss the Property fo a use
prohib:ted in the applicable approved zoning districts.
5. Remedies of the Applicant:




Whenever any event of default by the City occurs, the Applicant may take
whatever action at law or in equity may appear necessary or desirable to the Applicant to
- enforce performance or observance of this Agreement, |

6. Notices and Demands: s |

(8) A notice, demand, orother communication under this Agregment
by either party to the other shall be sufficiently given ifit is personally delivered or
dispatched by registered or certified mail, postage pre-paid, return receipt requested, and
addressed to the party at the laddrcs;;c‘s listed below. Either party may designate another
address or atorney for receipt of notice under this section by designating in writing and
forwarding such writing to the other party as provided in this section,

(P) In the case of the City, notices shall be personally delivered or
mailed to the (?ity of Bloomington, ATTN: Director of Commumty Development and -
City.Atwmey, 1800 West Old Shékupee Road, Bloomington, Minnesoty 55431,

In the case of the Applicant, notices shall be‘ personally delivered or mailed to Scott Erie,
Lutheran High School, 8201 Park Avenue South, Bloomington, MN 35420, "

This Agreement may be amended, in writing, a5 the parties may mutually
agree, The plans, standards, stipulations, and other infonm_ntion constituting the
development plan end the conditions placed on the approval of the plans as detsiled in
Bxhibit B may also be amended upon spplication by the Applicant and approval of‘the
City pursuant to Bloomington City Cods Section 19.38,01. Once spproved by the City
Council, subsequent development plans and conditions shall beéom part of" this
Agreement and shall be fully binding upon the parties as if st forth herein. All such




additionel documents affecting the development and use of this property shall be kept on
file as 8 public record by the City of Bloomingfon, Director of Community Development.
8. and Assigns:

This Agreement and all rights and responsibilities created thereby shall be
binding upon and inure to the benefit of the parties and all of their respective successors
and essigns. It shall be the obligation of each party to fully inform any and all of its
successors in interest of the existence of this Agreement, its binding effect and all of its
terms and eonditions.

9. Recordingof Document:

This Agreement shﬂl'm with all of the underlying Property and shall be
recorded on the property in the Office o: the Hermepin County Reaozdei" or Registrar of
Titles by the Applicant with proof thereof shown to the City prior to the commencement
of Qonsn-uction or the issuance of any permits hereunder.

10. Goveming Lew:

* The City and Applicant agree that the laws of the State of Minnesota shall
gover all questions and interpretations conceming the validity and construction of this '
Agreement and the legal relations between the undersigned parties and performance
underit. The appropriate venue and jurisdiction of any litigation hereunder will be those
courts located in the County of Hennepin, State of Minnesote. Litigation, however, in the
federal comts involving the parties hﬂetc; will be in the appropriate federal court within
the State of Minnesota. '

11. . Entire A: / ili




This Agreement represents the entire Agreement between the Applicant and he
City and supersedes and cancels any and all prior agreements, written or oral, batwecn
the parties goveming those 8pemﬁc aspects ofthe Property’s development. addressed

Aherem Should any part of this Agreement for any reason be declared mvalid, snch

decision sha.Il not affect the vahchty of any remeining provisions. The; remaining
provisions shall remain in full fbmcandcffectaszfﬂns.*\geemmthadbemaeeuwd
with the mvalld portion’ ﬂ\ereof ehmmated and 1t is hereby declaxed the intention of the
parties that they would have executed the remaining portion of thts Agreement without
including any such part or portion which may be hereafter dec!ared fovalid,

12, Sienatures: | o

Each p&son executing this Agreement on behalf of a party hereto represents and
W& that such person is duly and validly authorized fo do 50 on behalf of such party,
with fll right and authority to execute this Agreement and to bind such party with
respect to all of its obligations hereunder. ’fhis Agreement may be executed in
counterparts, each of which shall be deemed an original, but all of which taken together
shall con_stitute but one and the same instrument,

IN WITNESS WHEREOF, the parties hereto have executed this Agreement the
day and year first above written,

DATED; /0-&-03 . By:;

Reviewed and approved by the City Attorney. o :
2 é Altorney '




STATE OF MINNESOTA )

COUNTY OF HENNEPIN 335' :
i &mm?ﬁﬁmwmmw
. miogton, under S lawe of ths St of
ey e

@ KATHLEEN WILER
NDTARY PUBUIC » MIMNESOTA
iy Chmm. Erpley Jan. $1, 2005 : L '
#9  LUTHERAN HIGH SCHOOL ASSOCIATION
OF GREATER MINNEAFOLIS

DATED: By:

Its:c&;.:ymm,ﬂ | ondﬁ'..r{'feegs’.

L
i

STATE OF MINNESOTA. )

: . }BS.
COUNTY OFM& )

mm@mwlmbmwwi of.m_dﬂm
by _ : , of Lutheran High School Association of Grester
hs,an ﬁtassocmhonorgamzedmdwtbelawachnm

......

@ KAREN M. mzmm
NOTARY PuBLIG. - MINWESDTA

‘I‘!nsmsunmmtyudrnﬁnd!?y: Has Corvm Bxpaas Jan 31, 2005
Legal Dept, - City of Bloomington Ao

1800 W, Old Shakopee Rd. R
Bloomington, MN 55431

(952) 563-8753




_ Qk/ Lot 2, Block 1, Smith Park 2° Addition
4 ‘.)\ City of Bloomington, County of Hennepin, Stats of Minnesota




At its regular meeting of August 18, 2003, the City Council approved s revised final
development plan for 8 gymnasium with building option for gym storags space and
additional restroom and shower fecilities (as presented in plans contaied in Case 8915A-
03) af 8201 Park Avenme subject to ths following conditions being saticfied prior to the
issuance of any gradmg, footing, and foundation pmmts.

1)  Arevised development agmement including all eondxbons of approval be executed
by the zpphcantmdtlw&tymdpmofofﬁhngbepmﬂded to the Manager of
Building and Inspection;

2)  Exterior building materials be approved by the Planning Manager;

-3)  Grading, drainage, utll:ty end erosion control plans be approved by the City

Engineer following review by the appropriate watershed district;

4)  Access, circulation and parking plans be approved by the City Enpineer;

" 5)  Reimbursement for 50% of the cost of the Smith Park parking lot (approximately
$52,000.00 plus interest); ;

and subject to the following conditions being satisfied prior to Structural Permits:
6) Connection charges, as determined, be s;tisﬁed;
and subject to the following additional conditions:

7)  Alterations to utilities be at the developer's expense; '

8) Sidewalk connection to pubhc sidewelk be provided as approved by the City
Engineer;

9)  Allloading end unloading occur on site and off of public streets;

10) Temporary street signs and addresses be provided during construction;

and subject to the following Code requirements:

1)  Landscape plan be approved by the Pianning Manager and landscape bond be filed
: (Sec 19.52);

2)  Erosion control measures be in place and bond be filed;

3) Allroofiop equipment be fully screened (Sec, 19.52.01);

4)  Alltrash and recycleble materials be stored and screened inside the principal
‘building (Sec. 19.51);

5) Building addition and existing school building be provided with an automatic fire
sprinkler system as approved by the Fire Marshal (Mn Bldg. Code Sec. 904.1,
Mn.Rules Chapter 1306; Uniform Fire Code Sec. 1003);

6)  Fire lanes be posted as epproved by the Firs Marshal (Uniform Fire Code Sec.
901.4);

10




8)
%)

10)°

Utility plan showing location of existing end proposed water main and fire hydrant
locations be approved by the Fire Marshal and Utilities Bngineer (City Coda Sec.
6.20, Uniform Fire Code Sec. %03); -

Food service plans, as Eppropriate, be approved by the Environmental Services

Division (City Code See. 14.360); .
Parking lot and site security lighting shail satisfy the requirements of Section 19,54
of the City Code; and ' '

Signage be in conformance with the requirements of Chapter 19, Aricle x' of the
City Code.







